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THE AMERICANS WITH DISABILITIES ACT: 
ITs POTENTIAL FOR EXPANDING THE SCOPE 
OF REASONABLE ACADEMIC 
ACCOMMODATIONS 


CLAIRE E. McCCUSKER* 


INTRODUCTION 


The Americans with Disabilities Act (ADA) was passed on July 26, 
1990 and went into effect one year later.1 The courts recently have 
begun rendering decisions on lawsuits against colleges and universities” 
based on the ADA. For example, in 1993 the Northern District of 
Illinois denied Emory University’s motion to dismiss an ADA claim, 
holding that a law school graduate has the right to proceed on such a 
claim.? The graduate, who has a seizure disorder, alleged that Emory 
discriminated against him on the basis of his disability by writing a 
negative letter about him to the Illinois Board of Law Examiners.‘ In 
the same year, the District Court for the District of Nebraska held that 
the University of Nebraska violated the ADA when it did not allow a 
student with cerebral palsy to participate in a roommate lottery that 
assigned roommates to students. The University assigned the student 
to a single room against her wishes.°® 

Enactment of the ADA has had nonlegal implications for universities 
as well. University officials report that the campus environment has 
changed due to increased awareness of the rights of persons with 
disabilities both on the part of students with disabilities and on the 
part of school officials.* In addition, the American Council on Education 
has reported an increase in enrollment of students with disabilities. 





* The writer thanks Professor J. Peter Byrne, for his assistance in shaping this 
paper, and Professor Chai R. Feldblum, for the grounding in disability law she provided 
in her course. 

1. Americans with Disabilities Act of 1990, 42 U.S.C. §§ 12101-12212 (Supp. IV 
1992). Title III of the ADA, the section that will be discussed in detail infra, became 
effective eighteen months after the law was passed. Id. § 12181 note. 

2. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
herein to denote all institutions of higher education. 

3. Rothman v. Emory Univ., 828 F. Supp. 537, 541 (N.D. Ill. 1993). 

4. Id. at 540. 

5. Coleman v. Zatechka, 824 F. Supp. 1360, 1362-63 (D. Neb. 1993). 

6. Scott Jaschik, Backed by 1990 Law, People With Disabilities Press Demands on 
Colleges, CHRON. HIGHER Epuc., Feb. 3, 1993, at A26. 


619 
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‘In 1978 ... 2.6 percent of freshmen reported a disability. By 1991 
the percentage .. . had more than tripled to 8.8 percent.’” 

The ADA is not the only impetus behind this increase in awareness 
and enrollment, however. Today’s generation of students is the first to 
have benefited from the Individuals with Disabilities Education Act 
(IDEA)—formerly the Education for All Handicapped Children Act 
(EAHCA)—during both primary and secondary education.* IDEA man- 
dates that states provide students with disabilities a free and appropriate 
public education in the least restrictive environment possible.* Thus, 
students entering colleges and universities today have progressed through 
an educational system in which they received necessary accommoda- 
tions and services as a matter of course. It is not likely that students 
who already rightfully have benefitted from reasonable accommodations 
would be willing to forego them once they graduate from high school. 
This expectation on the part of the students, coupled with the legal 
force of the ADA, make it likely that the population of students with 
disabilities at institutions of higher education will continue to grow, 
as will awareness of the needs of these students. 

This new awareness on the part of students with disabilities and 
university officials may be puzzling to some, since colleges and uni- 
versities have been subject to federal regulation in this area for twenty 
years. Specifically, the Rehabilitation Act of 1973 (Section 504 or 
Rehabilitation Act) applies to postsecondary institutions that receive 
federal funds.'° Although a number of prominent cases have been 
brought under Section 504, it has not received the level of publicity 
that has surrounded the ADA. The lack of publicity results in large 
part from the fact that the ADA is much more comprehensive in its 
coverage than the Rehabilitation Act.‘! Also, a survey of recent Office 
of Civil Rights (OCR) proceedings clearly shows that, even twenty years 
after the Rehabilitation Act became effective, numerous colleges and 





7. CATHY HENDERSON, AMERICAN COUNCIL ON EDUCATION/HEATH RESOURCE CENTER, COL- 
LEGE FRESHMEN WITH DISABILITIES: A STATISTICAL PROFILE 2 (1992). 

8. Individuals with Disabilities Education Act, 20 U.S.C. §§ 1400-1485 (1990) 
(amending Education for All Handicapped Children Act of 1975, 20 U.S.C. §§ 1400-1485 
(1975)). 

9. See id., construed in CHARLES D. GOLDMAN, DISABILITY RIGHTS GUIDE: PRACTICAL 
SOLUTIONS TO PROBLEMS AFFECTING PEOPLE WITH DisaBILITIES 97-98 (2d ed. 1991). ‘‘[P]arents 
of disabled children do have basic rights or ‘status.’ These are rights to a free appropriate 
public education which includes, substantially, proper evaluations, testing, placements, 
courses with support and educationally related services, and procedural safeguards 
including notices of changes, annual individual educational programs, and impartial 
hearing rights.”’ 

10. Rehabilitation Act of 1973, 29 U.S.C. §§ 701-796 (1988). Section 504 is codified 
at 29 U.S.C. § 794 (1988 & Supp. V 1993). For a detailed description of the various 
amendments to Section 504, see Wayne A. Hill, Jr., Note, Americans With Disabilities 
Act of 1990: Significant Overlap With Section 504 for Colleges and Universities, 18 J.C. 
& U.L. 389, 389-392 (1992). 

11. See infra text accompanying note 39. 
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universities still are not in compliance.’ As obtaining a postsecondary 
degree becomes both more important and more costly, it is clear that 
colleges and students will need to work together to continue to fashion 
appropriate accommodations for students with disabilities. 

Recent journal and newspaper articles have tended to focus on the 
physical changes that colleges will be required to make under the 
ADA." Although the physical changes required by both the ADA and 
the Rehabilitation Act are critically important in providing physical 
access to students with disabilities, this article will not address this 
aspect of the two laws. Using the OCR determinations as a guide, 
students who bring physical access complaints against colleges and 
universities under Section 504 and the ADA likely will be successful 
due to the specific standards in the laws and the more easily discernible 
physical needs of such students.’** Also noteworthy are recent decisions 
regarding the admissions process for students with disabilities.’* Again, 
this article will not focus on that reasonably settled area of the law. 

Rather, this article focuses on the special academic accommodations 
required by students, especially those with learning disabilities—the 
so-called ‘‘invisible’’ disabilities. Learning disabilities are not easy to 
define and are not necessarily easy to identify either. The IDEA regu- 





12. Many colleges have well-established programs and policies in place regarding 
students with disabilities. Many, however, do not. A survey of recent Office of Civil 
Rights opinions in the National Disability Law Reporter reveals that students still are 
forced to file complaints regarding basic physical access issues. See, e.g., Western-Oregon 
State College, 2 Nat’l Disability L. Rep. (LRP) ¢ 93 (Off. Civ. Rts., June 5, 1991) (college 
did not provide appropriate auxiliary aids in a timely manner); Thomas M. Cooley Law 
Sch., 2 Nat’l Disability L. Rep (LRP) ¢ 130 (Off. Civ. Rts., August 9, 1991) (college asked 
improper questions regarding disability status on its application form and improperly 
used information from that form); Highline Community College (WA), 3 Nat’! Disability 
L. Rep (LRP) 4 151 (Off. Civ. Rts., August 10, 1992) (college improperly placed the 
burden of obtaining an auxiliary aid on a student with a disability); Jefferson Community 
College, 3 Nat’l Disability L. Rep. (LRP) 4 166 (Off. Civ. Rts., August 21, 1992) (college 
failed to provide effective auxiliary aids). 

13. See, e.g., Jaschik, supra note 6; Hill, supra note 10; Lake Notes/Government, Cui. 
Tris., May 13, 1993, at 2 (community college board requested $345,000 to renovate 
elevators, water coolers, bathrooms, and doorways to comply with the ADA). 

14. A review of recent cases reported in the National Disability Law Reporter indicates 
that student complainants who alleged that their colleges had not complied with the 
physical requirements of Section 504 were very successful in receiving favorable deter- 
minations from the Office of Civil Rights. Given the specificity of the ADA’s requirements 
regarding physical access, there is every reason to believe that students filing complaints 
under the ADA will continue to be successful. See, e.g., Fayetteville State Univ., 2 Nat’l 
Disability L. Rep. (LRP) § 301 (Off. Civ. Rts., October 11, 1991) (physical facilities not 
accessible); Jefferson Community College, 2 Nat’l Disability L. Rep. (LRP) ¢ 272 (Off. 
Civ. Rts., October 18, 1991) (physical facilities not accessible). 

15. For a discussion of the ADA and admissions considerations, as well as issues 
regarding separate programs for students with disabilities, see Robert W. Edwards, Note 
and Comment, The Rights of Students With Learning Disabilities and the Responsibilities 
of Institutions of Higher Education Under the Americans With Disabilities Act, 2 J.L. & 
Pou’y 213 (1994). 
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lations define a ‘‘specific learning disability’ as a ‘‘disorder in one or 
more of the basic psychological processes involved in understanding 
or using language, spoken or written, which disorder manifests itself 
in imperfect ability to listen, speak, read, write, spell, or do mathe- 
matical calculations.’’*® Sometimes learning disabilities are identified 
by using checklists of various characteristics that indicate their pres- 
ence.’” To make matters more complex, each specific learning disability 
can vary widely in its severity.* In addition, some learning problems 
are not lifelong disabilities, but rather, are ‘‘developmental delays that 
may disappear as a child gets older.’’*® In the midst of this definitional 
confusion, the number of students claiming to suffer some form of 
learning disability is increasing. The American Council on Education 
reports, ‘“‘Since 1985, the percentage of students citing learning disa- 
bilities has grown the fastest, increasing from about 15 percent to 25 
percent’’ of all students with disabilities.”° 

Although colleges are aware of their obligations to accommodate 
students with learning disabilities, understandably, confusion as to the 
nature of those accommodations sometimes results, because of the 
shadowy nature of learning disabilities.2* Physical disabilities are easier 
to identity, and thus, to accommodate. For instance, it is clear that a 
college is obligated to provide physical access to a student who uses a 
wheelchair. Similarly, it is evident that a deaf student will need some 
type of interpretation service. In contrast, it may not be clear that a 
student with a learning disability who received a certain accommoda- 
tion in high school still needs that accommodation in college, or 
whether a different accommodation is more appropriate as the student’s 
needs evolve. 

This article explores what it means to provide reasonable academic 
accommodations to students under the ADA. Section I defines ‘‘reason- 
able academic accommodations’’ under the Rehabilitation Act and the 
ADA and identifies the standards imposed by the two laws, explaining 
why a student would bring a complaint under both laws. Section II 
examines the interpretation given to ‘‘reasonable accommodations’”’ in 
two hallmark disability law cases. Section III reviews recent cases 
construing ‘‘reasonable accommodations”’ and identifies the continually 
emerging interpretation of ‘‘reasonable accommodations’’ in the aca- 





16. 34 C.F.R. § 301.7(b) (10) (1993). 

17. See, e.g., JEAN MCBEE KNOx, PSYCHOLOGICAL DISORDERS AND THEIR TREATMENT 25 
(1989) (listing nineteen characteristics, including short attention span, restless hyperac- 
tivity, poor letter or word memory, erratic performance from day to day, poor coordi- 
nation, trouble understanding words or concepts, and poor adjustment to change, that 
could indicate the presence of a learning disability). 

18. Id. at 24. 

19. Id. 

20. HENDERSON, supra note 7, at 2. 

21. See Edwards, supra note 15, at 215-229, for an explanation of how the ADA 
applies to persons with learning disabilities. 
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demic setting. Section III also analyzes areas in which courts are 
scrutinizing closely decisions made by academic institutions regarding 
reasonable accommodations. Section IV discusses how the law of rea- 
sonable accommodations may develop in the future, and how academic 
freedom may become an issue in the accommodations area. 


I. THE LAw 


A. Section 504: The Rehabilitation Act 


Section 504 of the Rehabilitation Act provides: ‘‘No otherwise qual- 
ified individual with handicaps in the United States ... shall, solely 
by reason of her or his handicap, be excluded from the participation 
in, be denied the benefits of, or be subjected to discrimination under 
any program or activity receiving Federal financial assistance.’’?? Vir- 
tually all colleges and universities are subject to the law because they 
receive federal funds in forms such as student loans and grants that 
pay tuition or direct grants that pay for research and other needs. If 
colleges and universities accept federal money, all of their operations 
become subject to Section 504.”° 

More specifically, the 1977 implementing regulations for Section 504 
prescribe minimum compliance standards for postsecondary institutions 
in the areas of admissions and recruitment, general treatment of stu- 
dents, academic adjustments, housing, and financial and employment 
assistance.”* The regulations that deal with academic adjustments? are 
divided into four categories: (1) academic requirements; (2) other rules; 
(3) course examinations; and (4) auxiliary aids. Regarding academic 
requirements, the regulations state: 


[A covered entity] shall make such modifications to its academic 
requirements as are necessary to ensure that such requirements do 





22. 29 U.S.C. § 794 (1988). 

23. Congress amended Section 504 in 1988 to overrule Grove City College v. Bell, 
465 U.S. 555, 104 S. Ct. 1211 (1984), which stated that Section 504 applied only to the 
financial aid office of the institution. See S. Rep. No. 64, 100th Cong., 2d Sess. 2 (1988), 
reprinted in 1988 U.S.C.C.A.N. 3, 4. 

24. 34 C.F.R. §§ 104.41-104.46 (1993). Although the Rehabilitation Act was passed 
in 1973, the regulations were not issued for several years. This delay was the subject of 
lawsuits by civil rights organizations. See Robert Burgdorf, History, in THE AMERICANS 
WitTH DIsABILitiEs Act: A PRACTICAL AND LEGAL GUIDE TO IMPACT, ENFORCEMENT AND COM- 
PLIANCE 21-23 (BNA 1990). 

25. The regulations do not define ‘‘academic adjustments’ specifically. Rather, they 
define them by reference to the four categories within the regulation: (1) academic 
requirements; (2) other rules; (3) course examinations; and (4) auxiliary aids. 34 C.F.R. 
§ 104.44 (1993). Note also that the regulations defining the Section 504 compliance 
standards for postsecondary institutions are divided into six substantive categories: (1) 
admissions and recruitment; (2) treatment of students; (3) academic adjustments; (4) 
housing; (5) financial and employment assistance to students; and (6) nonacademic 
services. Id. §§ 104.42-104.47. 
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not discriminate or have the effect of discriminating, on the basis 
of handicap, against a qualified handicapped applicant or student. 
Academic requirements that the recipient can demonstrate are 
essential to the program of instruction being pursued by such 
student or to any directly related licensing requirement will not 
be regarded as discriminatory.” 


Thus, a college has the right to establish academic requirements such 
as requiring students to maintain a certain grade point average or to 
complete certain required courses. A college could, for example, require 
every mathematics major to take and pass advanced calculus since 
knowledge of advanced calculus would be an essential part of the 
degree. Therefore, a student whose learning disability made it difficult 
for that student to understand and conceptualize advanced mathematical 
concepts still would be subject to the advanced calculus requirement. 
A college could not, however, require every liberal arts student to take 
and pass a swimming course without allowing an exception for a 
student whose physical disability made swimming impossible. A col- 
lege can impose a discriminatory academic requirement only if the 
requirement is essential to a particular academic program or, in very 
few instances, if the requirement is necessary for professional licensing. 
For example, a swimming course occasionally might be considered an 
essential academic or licensing requirement. 

Regarding ‘‘other rules,’’ the regulations prohibit imposing upon 
students with disabilities rules that would, in effect, limit those stu- 
dents’ ability to participate in the education program or activity.?”? The 
regulations suggest that such rules would include ‘‘the prohibition of 
tape recorders in classrooms or of dog guides in campus buildings.’’”® 

Regarding course examinations, the regulations state: 


In its course examinations ... a [federal funds] recipient [insti- 
tution] . . . shall provide such methods for evaluating the achieve- 
ment of students who have a handicap that impairs sensory, 
manual, or speaking skills as will best ensure that the results of 
the evaluation represents the student’s achievement in the course, 
rather than reflecting the student’s impaired sensory, manual, or 
speaking skills (except where such skills are the factors that the 
test purports to measure).”° © 


In practice, this regulation requires a college to allow a student with a 
manual disability to dictate responses on an exam. Similarly, a student 
with a learning disability that prevents reading at a normal rate would 





. Id. § 104.44 (a). 
. Id. § 104.44 (b). 
. Id. 

. Id. § 104.44(c). 
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be allowed extra time to complete a written examination that required 
the student to read and respond to various written questions, unless 
reading speed was a factor that the test was designed to measure. 

Finally, regarding auxiliary aids, the regulations explain that a cov- 
ered entity must take ‘‘such steps as are necessary to ensure that no 
handicapped student is denied the benefits of, excluded from partici- 
pation in, or otherwise subjected to discrimination under, the education 
program or activity operated by the recipient because of the absence of 
educational auxiliary aids.’’*° Thus, although the law does not require 
colleges to furnish students with personal attendants, a student who is 
deaf, for example, would be entitled to request that an interpreter be 
present during graduation ceremonies. The provision of auxiliary aids 
is not limited strictly to the classroom, but extends to other activities 
offered by the college.* 

In summary, Section 504 mandates that colleges and universities 
examine their most basic practices and functions related to course 
requirements, examinations, and other forms of course evaluations to 
ensure that they adequately accommodate students with disabilities. 
Additionally, the law puts the onus on institutions, not students, to 
provide the necessary auxiliary aids to make attending classes and 
participating in other academic activities a beneficial experience.*? As 
will be discussed later, the adjustments provided by colleges and 
universities vary. The kinds of accommodations offered include the 
provision of interpreters and notetakers, additional time on examina- 
tions, reductions in course load, and tutoring (if tutoring services are 
available to all students).** In order to implement Section 504, some 
colleges have established intake procedures whereby students meet with 
specially identified personnel who, in turn, develop accommodation 
plans for the students.** 





30. Id. § 104.44(d)(1). Subpart (2) defines auxiliary aids as: 
taped texts, interpreters or other effective methods of making orally delivered 
materials available to students with hearing impairments, readers in libraries 
for students with visual impairments, classroom equipment adapted for use by 
students with manual impairments, and other similar services and actions. 
Recipients need not provide attendants, individually prescribed devices, readers 
for personal use or study, or other devices or services of a personal nature. 
Id. § 104.44(d)(2). 

31. The regulations specify that auxiliary aids must be provided for access to education 
programs, as well as activities. Id. § 104.44(d)(1). 

32. See, e.g., Jefferson Community College, 3 Nat’! Disability L. Rep. (LRP) ¢ 166 
(Off. Civ. Rts., August 12, 1992) (college improperly shifted burden of providing auxiliary 
aid to student when it required student to find his own notetakers); Highline Community 
College, 3 Nat’! Disability L. Rep. (LRP) ¢ 151 (Off. Civ. Rts., Aug. 10, 1992). 

33. See, e.g., Fort Lewis College, 2 Nat’l Disability L. Rep. ¢ 198 (Off. Civ. Rts., Oct. 
2, 1991); Univiversity of Nevada at Las Vegas, 2 Nat’! Disability L. Rep. ¢ 17 (Off. Civ. 
Rts., Apr. 18, 1991). 

34. See, e.g., City Univ. of New York, 3 Nat’l Disability L. Rep. (LRP) ¢ 104 (Off. 
Civ. Rts., Jan. 17, 1992). 
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Regarding remedies, Section 504 provides: ‘‘The remedies, proce- 
dures, and rights set forth in Title VI of the Civil Rights Act of 1964° 
shall be available. . . .’’** Specifically, Title VI, and by extension Sec- 
tion 504, provide for injunctive relief, the cancellation of the entity’s 
federal funding, and uncapped damages for intentional discrimination.*’ 


B. The Americans with Disabilities Act 


The relevant portions of the ADA regarding colleges and universities 
are Title II, covering state and local government services, and Title III, 
covering public accommodations and services operated by private en- 
tities. Title II applies to public colleges and universities, while Title 
III applies to private colleges and universities. Because the applicable 
provisions of the two titles are virtually identical, this essay will focus 
on Title II]. However, the argument is applicable to both titles.** 

Title III’s coverage is strikingly broad because it encompasses every 
conceivable entity, including restaurants, funeral parlors, zoos, and 
schools.*® A great deal of Title III is devoted to physical access issues, 
addressing both the obligation to make new construction and alterations 
accessible, and the obligation to remove physical barriers if such re- 
moval is readily achievable.*® The general rule of Title III provides: 


No individual shall be discriminated against on the basis of dis- 
ability in the full and equal enjoyment of the goods, services, 


facilities, privileges, advantages, or accommodations of any place 
of public accommodation by any person who owns, leases (or 
leases to), or operates a place of public accommodation.*' 





35. 42 U.S.C. § 2000d (1988). 

36. 29 U.S.C. § 794(a)(2) (1988). 

37. 42 U.S.C. §§ 2000d-1 (Supp. IV 1992). 

38. Section 202 of Title II provides: ‘‘[N]o qualified individual with a disability shall, 
by reason of such disability, be excluded from participation in or be denied the benefits 
of the services, programs, or activities of a public entity, or be subjected to discrimination 
by any such entity.’’ 42 U.S.C. § 12132 (Supp. IV 1992). This is the same guarantee 
provided by § 12182(a). 

39. Id. § 12181(7)(A)-(L). 

40. See, e.g., Id. § 12182(b)(2)(A)(iv). 

41. Id. § 12182(a). A public accommodation is ‘‘a private entity that owns, leases (or 
leases to), or operates a place of public accommodation.’’ 28 C.F.R. § 36.104 (1993). The 
regulations explain that it is the public accommodation that is subject to the provisions 
of the law. A place of public accommodation is defined in the regulations as ‘‘a facility, 
operated by a private entity, whose operations affect commerce and fall within at least 
one of the following categories.’’ Id. Included in these categories are ‘‘undergraduate, or 
postgraduate private school, or other place of education.’’ Id. The analysis of the 
regulations explains that the phrase ‘‘whose operations affect commerce’’ is intended to 
have very broad coverage: ‘‘The Constitution gives Congress broad authority to regulate 
interstate commerce, including the activities of local business enterprises . . . that affect 
interstate commerce through the purchase or sale of products manufactured in other 
States, or by providing services to individuals from other States.’’ Id. (emphasis added). 
Thus, it is clear that colleges, in serving students from other states, thereby affecting 
commerce, would be subject to the coverage of the ADA. 
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This broad non-discrimination provision mandates that persons with 
disabilities enjoy full access to the services, opportunities, and places 
that society offers. 

The specific prohibitions of Title III] relevant to academic accommo- 
dations echo the language of the Section 504 regulations when requiring 
modifications to practices and provisions of auxiliary aids.** However 
they do not speak to the specific issues addressed by the Section 504 
regulations discussed earlier, such as academic requirements and course 
examinations. For purposes of Title III, discrimination includes: 


(ii) a failure to make reasonable modifications in policies, prac- 
tices, or procedures, when such modifications are necessary to 
afford such goods, services, facilities, privileges, advantages, or 
accommodations to individuals with disabilities, unless the entity 
can demonstrate that making such modifications would funda- 
mentally alter the nature of such goods, services, facilities, priv- 
ileges, advantages, or accommodations; 

(iii) a failure to take such steps as may be necessary to ensure 
that no individual with a disability is excluded, denied services, 
segregated or otherwise treated differently than other individuals 
because of the absence of auxiliary aids and services, unless the 
entity can demonstrate that taking such steps would fundamentally 
alter the nature of the good, service, facility, privilege, advantage, 
or accommodation being offered or would result in an undue 
burden.* 


Thus, while not phrased specifically as ‘‘academic adjustments’’ as 
in Section 504, a postsecondary institution’s grading practices and 
provisions for course requirement modifications are covered by Title 
IIl’s discrimination prohibitions because they constitute policies and 
procedures at the university or college. Also, as recently construed by 
the District Court for the Northern District of Illinois, Title III of the 
ADA applies to ‘‘services’’ and ‘‘privileges’’ that students are entitled 
to receive, including university recommendations of students to the 
state bar.** Thus, even early decisions interpreting the ADA read the 
statute quite broadly. In addition, it is clear that a college’s provision 
of auxiliary aids is covered by the ADA, with the burden on the 
institution to prove that the requested auxiliary aid would constitute 
an undue burden or would fundamentally alter the school program.* 





42. The regulation contains the phrase ‘‘modifications in policies [and] practices”’ 
and requires the provision of auxiliary aids. 42 U.S.C. § 12182(b)(2)(A)(ii)-(iii) (Supp. IV 
1992). 

43. Id. (emphasis added). The regulations define ‘“‘undue burden”’ as ‘‘significant 
difficulty or expense,’’ and cite numerous factors to be considered, including the cost of 
the accommodation and the financial resources of the entity. Id. 

44. Rothman v. Emory Univ., 828 F. Supp. 537 (N.D. Ill. 1993). 

45. 42 U.S.C. § 12182(b)(2)(A)(iii) (Supp. IV 1992). 
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The enforcement provisions of Title III parallel those of Section 504.* 
However, the Attorney General may intercede in a suit if it is deter- 
mined that the issue is of general public importance.*’ Citizens also 
may request that the Attorney General conduct compliance reviews of 
entities believed to be violating the ADA.** Relief specified by the ADA 
includes injunctive relief and monetary damages.*° 


C. Comparison of the Provisions of Section 504 and the ADA 


A comparison of the language of the two laws illustrates that they 
provide similar protections to students with disabilities.°° Section 504 
requires institutions to make necessary changes in academic require- 
ments unless the change requested is essential to the program of 
instruction. In addition, Section 504 requires that examinations and 
other course evaluations be conducted in a manner that best ensures 
that the results represent students’ achievement and does not merely 
reflect students’ disabilities. Finally, the law requires that institutions 
provide necessary auxiliary aids. 

In comparison, Title II] of the ADA requires that the entity make 
necessary modifications in policies, practices and procedures, unless 
doing so would fundamentally alter the program or service being 
offered.*' Grading, testing, and modification in course requirements 





46. 28 C.F.R. § 36.501 (1993). 

47. Id. 

48. Id. 

49. Such damages do not include punitive damages, but do include ‘‘all forms of 
compensatory damages, including out-of-pocket expenses and damages for pain and 
suffering.’’ 28 C.F.R. § 36.504(a)(2) cmts. (1993). Section 36.504(a)(3) provides that if 
the Attorney General brings the suit, the court may assess civil penalties of up to $50,000 
for the first violation and up to $100,000 for any subsequent violations. Id. § 36.504(a)(3). 

50. The ADA does not repeal Section 504. Rather, in the Department of Justice’s 
ADA Handbook, which contains regulations and commentary, the ADA is described as 
combining ‘‘... in its own unique formula elements drawn principally from two key 
civil rights statutes—the Civil Rights Act of 1964 and title V of the Rehabilitation Act of 
1973.’’ UNITED STATES EQUAL EMPLOYMENT OPPORTUNITY COMMISSION AND DEPARTMENT OF 
JusTICcE, AMERICANS WITH DisaBiLitiEs ACT HANDBOOK III-3 (1992) [hereinafter HANDBOOK]. 
Also, Title III regulation Section 36.103 provides, ‘‘[T]his part shall not be construed to 
apply a lesser standard than the standards applied under title V of the Rehabilitation 
Act... .’’ 28 C.F.R. § 36.103(a) (1993). 

51. The Section 504 standard of ‘‘essential’’ and the ADA standard of ‘‘fundamentally 
alter’’ are synonymous. The terms have been used. interchangeably in the Section 504 
decisions. For example, in Alexander v. Choate, 469 U.S. 287, 105 S. Ct. 712 (1985), 
when referring to the Section 504 requirement of providing changes in academic require- 
ments unless the change requested is essential to the program of instruction, the Court 
clarified its earlier opinion in Southeastern Community College v. Davis, 442 U.S. 397, 
99 S. Ct. 2361 (1979), writing: ‘‘Regardless of the aptness of our choice of words in 
Davis, it is clear from the context of Davis that the term ‘affirmative action’ referred to 
those ‘changes,’ ‘adjustments,’ or ‘modifications’ to existing programs that would be 
‘substantial,’ or that would constitute ‘fundamental alteration{s] in the nature of the 
program... .’’’ 469 U.S. at 300 n.20, 105 S. Ct. at 720 n.20 (citations omitted). Thus, 
‘‘substantial,’’ ‘‘fundamental,’’ and ‘‘essential’’ all are terms used to define the bounds 
beyond which an accommodation is no longer reasonable. 
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constitute policies, practices, and procedures covered under both the 
ADA and Section 504. In addition, under the ADA, auxiliary aids 
must be provided unless the entity proves that providing the aid either 
would alter fundamentally the service or program or would constitute 
an undue burden. An important open question remains as to the 
degree to which a university’s functions, such as teaching, could be 
impacted by the broad nondiscrimination provisions of Title III. This 
question is explored later in Section IV. 

Although students have similar protections, and colleges and uni- 
versities have similar obligations, under Section 504 and the ADA, the 
ADA has had a broader impact in several ways. First, as noted at the 
beginning of this article, the ADA has increased greatly the visibility 
of persons with disabilities. As a result, persons with disabilities are 
becoming more cognizant of their rights and are more willing to press 
for them.** 

Second, the provision for damages under Section 504 has the potential 
to be much greater than under the ADA. Under Section 504, damages 
for intentional discrimination are uncapped, and the government can 
deny federal funding to the violating entity. However, the language of 
ADA Title III is broader, and perhaps a larger range of a university’s 
functions, including the individual conduct of classes, arguably could 
fall within its provisions. 


II. DEVELOPMENT OF THE MEANING OF REASONABLE ACCOMMODATION 


The case law under Section 504 continues to evolve in tandem with 
ADA case law. As explained above, the ADA is patterned after Section 
504. As such, Section 504 case law will be relied on as precedent in 
deciding cases under the ADA. Title III of the ADA incorporates 





52. The Department of Justice’s commentary to its regulations for Title III, 28 C.F.R. 
§ 36.302 (1993), cites a representative array of examples of policies and practices, 
including hotels keeping accessible rooms unoccupied and ready for a patron with a 
disability, and grocery stores having adequate check-out aisles. HANDBOOK, supra note 
50, at III-10 and IIJ-74. While the comments do not specifically mention testing, an earlier 
regulation, 28 C.F.R. § 36.102 (1993), includes in its coverage those entities that offer 
examinations for licensing purposes. Thus, by implication and common sense, one would 
construe the policies and practices section of Title III to include some of the basic 
functions and activities of a college. 

53. It is important to note, though, that the ADA does not mandate that the auxiliary 
aid be the most beneficial or the ‘‘best’’ one for the individual with a disability. Rather, 
as the comment to the Title III regulations provides, ‘‘[a] public accommodation can 
choose among various alternatives as long as the result is effective communication.”’ 
HANDBOOK, supra note 50, at III-80. 

54. Jaschik, supra note 6, at A26. For example, Pennsylvania State University is being 
sued by seven students with disabilities who complain that the university does not 
remove snow adequately, does not have enough handicapped parking spaces, and does 
not have accessible bathrooms. One of the students remarked, ‘‘We’re not asking for 
money. We ask that the university be required to do what the law requires.’’ 7 Disabled 
Students Sue Penn State, PHILA. INQUIRER, July 2, 1993, at B4. 
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standards such as ‘‘fundamentally alter’ that were enunciated initially 
in the Rehabilitation Act. In addition, annotations to the ADA Title III 
regulations refer to Section 504 case law.** Given the connection be- 
tween Section 504 and the ADA, it is useful to describe briefly how 
the reasonable accommodation standard evolved before turning to the 
most recent Section 504 cases. 

The two hallmark cases dealing with the meaning of ‘‘reasonable 
accommodation’’ are Southeastern Community College v. Davis*® and 
Alexander v. Choate.*’ Davis involved a prospective nursing student® 
with a hearing impairment who was denied admission to the nursing 
program when school officials determined that ‘‘it would be impossible 
for [her] to participate safely in the normal clinical training program.’’®° 
The focus of the decision was primarily the determination of who is 
an ‘‘otherwise qualified person’’ under Section 504. However, the 
Supreme Court also evaluated the accommodations that institutions 
receiving federal funds were obliged to provide to students with disa- 
bilities. 

The Supreme Court reversed the Fourth Circuit’s determination that, 
under Section 504, Ms. Davis should be considered for admission 
without regard to her hearing impairment.® Instead, the Court held, 
‘‘An otherwise qualified person is one who is able to meet all of a 
program’s requirements in spite of his handicap.’’*' In response to Ms. 
Davis’ contention that Section 504 required affirmative action on the 
part of the college, the Court stated that Section 504 did not ‘‘impose 
an affirmative action obligation on all recipients of federal funds.’’® 
The Court cited regulations detailing the kinds of measures that covered 
entities must take to modify course requirements and provide auxiliary 
aids. However, the Court concluded that the affirmative action man- 
dated by the regulations could not amount to fundamental alterations 
in the school’s program.™ 

As one recent case commented, the Davis decision ‘‘led other courts 
to seek only a rational basis for an institution’s decision,’’® and also 





55. See, e.g., School Bd. of Nassau County v. Arline, 480 U.S. 273,107 S. Ct. 1123 
(1987), as interpreted in HANDBOOK, supra note 50, at III-23. 

56. 442 U.S. 397, 99 S. Ct. 2361 (1979). 

57. 469 U.S. 287, 105 S. Ct. 712 (1985). 

58. Ms. Davis was already a licensed practical nurse, but she wished to become a 
registered nurse. 442 U.S. at 401 n.1, 99 S. Ct. at 2364 n.1. 

59. Id. at 401, 99 S. Ct. at 2365. 

60. . at 404, 99 S. Ct. at 2366. 

61. Id. at 406, 99 S. Ct. at 2367 (emphasis added). 

62. . at 411, 99 S. Ct. at 2367-68. 

63. . at 408-09 n.9, 99 S. Ct. at 2368 n.9 (citing 45 C.F.R. § 84.44 (1978), recodified 
at 34 C.F.R. § 104.44 (1993)). 

64. Id. at 409-10, 99 S. Ct. at 2369. 

65. Wynne v. Tufts Univ. Sch. of Medicine, 932 F.2d 19, 23 (Ist Cir. 1991) (reversing 
district court’s granting of summary judgment and remanding), summary judgment 
granted, 976 F.2d 791 (Ist Cir. 1992), cert. denied, 113 S. Ct. 1845 (1993). 
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led to an ‘‘absolutist’’ view that ‘‘a handicapped person must be able 
to meet all requirements of an institution; and there is no affirmative 
action obligation on an institution.’’** Thus, in holding that a student 
had to meet all of the institution’s requirements, the Supreme Court 
weakened the meaning of ‘‘reasonable accommodation,’’ because no 
accommodation is needed if the student can meet all of the institutional 
requirements. 

The tide shifted when the Supreme Court considered Alexander v. 
Choate seven years later. The case involved a class action suit on behalf 
of Medicaid recipients who alleged that a state-imposed cap on the 
number of hospital days covered by Medicaid each year would dispro- 
portionately affect persons with disabilities. The important component 
of the case for purposes of analyzing the meaning of reasonable accom- 
modation is footnote 20, which rewrote the Davis Court’s view of 
reasonable accommodation. The Supreme Court acknowledged that its 
use of the phrase ‘‘affirmative action’ in the Section 504 context had 
been criticized severely for equating affirmative action with reasonable 
accommodation. The Court responded: 


Regardless of the aptness of our choice of words in Davis, it is 
clear from the context of Davis that the term ‘‘affirmative action’’ 
referred to those ‘‘changes,’’ ‘‘adjustments,’’ or ‘‘modifications’’ 
to existing programs that would be ‘“‘substantial,’’ [citations omit- 
ted] or that would constitute ‘‘fundamental alteration{s}] in the 
nature of the program .. .,’’ [citations omitted] rather than to those 
changes that would be reasonable accommodations.” 


Thus, the Court recognized that entities did have an obligation to 
provide reasonable accommodations, unless those accommodations 
would be ‘‘substantial’’ or would ‘‘fundamentally alter’’ the program. 
‘‘To assure meaningful access, reasonable accommodations in the gran- 
tee’s program or benefit may have to be made.’’® 

The decisions in these two cases require institutions to balance their 
own needs against those of students when deciding whether or not to 
provide accommodations in the academic arena. It is not enough for a 
college to say it will open its doors to individuals with disabilities 
while in practice the college effectively cioses those doors by refusing 
to consider alterations in its academic program. Such conduct is the 
equivalent of saying that persons who use wheelchairs are welcome 
but then surrounding the school with stairs. The standard is fairly 





66. Wynne, 932 F.2d at 24 (emphasis added). 

67. Alexander, 469 U.S. at 300 n.20, 105 S. Ct. at 720 n.20. 

68. Id. at 301, 105 S. Ct. at 720. It is important to note that the terms ‘‘substantial’’ 
and ‘‘fundamentally alter’’ have been carried over into the ADA, which, as noted earlier, 
uses ‘‘fundamentally alter’’ as the standard that entities must meet in the event that they 
refuse to modify their practices and policies. 28 C.F.R. § 36.302(a) (1993). 
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demanding: colleges are required to make reasonable accommodations 
unless doing so would alter fundamentally the academic program. 


Il]. PUSHING THE ENVELOPE: WYNNE AND THE EVOLVING STANDARD 


The question of what constitutes a ‘‘reasonable accommodation’”’ 
continues to be debated, and recent cases reflect the complexity of the 
issue. It is evident from the case law that colleges and universities, in 
numerous instances, are providing what they consider to be fair aca- 
demic accommodations and services to students with disabilities. At 
the same time, the recent cases reflect that students clearly want more. 
Further, the cases show that courts are beginning to question univer- 
sities’ determinations of what constitutes a reasonable accommodation. 
These cases, coupled with the trends toward increased student aware- 
ness and sophistication, as well as the broader language of ADA Title 
Ill regarding ‘‘policies and practices’’ that relate to the provision of 
‘‘services,’’ suggest that the area is far from settled. 


A. Wynne v Tufts University School of Medicine 


Wynne v. Tufts University School of Medicine® has gone through a 
number of permutations. In its most recent, and final, form, Steven 
Wynne lost when the Supreme Court refused to review the First Circuit’s 
grant of summary judgment to Tufts.”° The First Circuit held that the 
medical school did not unreasonably deny Wynne an accommodation 
by not allowing him to take a biochemistry test in a non-multiple- 
choice format.” 

It should be noted at the outset that there are a number of factual 
difficulties with this case for advocates of a stronger law in favor of 
students with disabilities.”* First, Wynne was not identified as having 
a learning disability before he enrolled in medical school. Second, Tufts 
paid for him to be tested when his first year proved to be disastrous.” 
Even then, he was not conclusively identified as having a specific 
learning disability.”* Third, Wynne did ‘not request the specific accom- 
modation of being allowed to take a non-multiple-choice biochemistry 





69. 932 F.2d 19, 23 (Ist Cir. 1991) (reversing district court’s granting of summary 
judgment and remanding), summary judgment granted, 976 F.2d 791 (Ist Cir. 1992), cert. 
denied, 113 S. Ct. 1845 (1993). 

70. 932 F.2d at 19. 

71. 976 F.2d at 795. 

72. In the emotionally charged area of academic accommodations, one wonders 
whether there would ever be a ‘‘perfect’’ case. Just as the issues are complex, so are the 
facts perhaps inevitably bound to be as well. 

73. 932 F.2d at 21. 

74. 976 F.2d at 792. It should be noted, however, that in its earlier decision, the 
court cited a report from the examining psychologist that Wynne’s ‘‘neuropsychological 
profile has been identified [as being within] the learning disabled population.’’ 932 F.2d 
at 21. 
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exam until after he filed suit in the case.”> Finally, Tufts provided him 
with numerous accommodations before ultimately dismissing him from 
the medical school.’® 

The significant aspect of this case regarding the development of the 
meaning of ‘‘reasonable accommodation’’ is the reason for the First 
Circuit’s initial reversal of the district court’s grant of summary judg- 
ment to Tufts on the Section 504 claim.”” The First Circuit acknowl- 
edged the respect accorded to institutional decisions and stated: ‘‘When 
judges are asked to review the substance of a genuinely academic 
decision, . . . they should show great respect for the faculty’s profes- 
sional judgment.’’* The court, however, qualified in two ways the level 
of deference to be accorded academic institutions. First, the court found 
that in the context of a Section 504 analysis the academic institution 
has an obligation to ‘‘submit a factual record indicating that it consci- 
entiously carried out [the] statutory obligation’’ of reasonably accom- 
modating a student with a disability.”” Second, the court found that 
the ‘‘substantial departure from accepted academic norms test’’ enun- 
ciated in Regents of University of Michigan v. Ewing was not deter- 
minative in the Section 504 setting because reasonable alternatives 
‘‘may involve new approaches or devices quite beyond ‘accepted aca- 
demic norms.’’’®° Ultimately, the court fashioned a new test for deter- 
mining if a university has complied with Section 504: 


If the institution submits undisputed facts demonstrating that the 
relevant officials within the institution considered alternative means, 
their feasibility, cost and effect on the academic program, and 
came to a rationally justifiable conclusion that the available alter- 
natives would result either in lowering academic standards or 
requiring substantial program alteration, the court could rule as a 
matter of law that the institution had met its duty of seeking 
reasonable accommodation.* 


Having outlined this test, the First Circuit found that the affidavit from 
the Dean of the Tufts School of Medicine, which attested to the 
importance of the multiple-choice biochemistry test, failed to meet the 
requirements of the reasonable accommodations test because the affi- 
davit did not ‘‘mention any consideration of possible alternatives, nor 
(make) reference to any discussion of the unique qualities of multiple- 





75. 976 F.2d at 796. 

76. These accommodations included allowing Wynne to repeat numerous courses and 
providing him with tutors, notetakers, and taped lectures. 932 F.2d at 21. 

77. Id. at 29. 

78. Id. at 25 (quoting Regents of Univ. of Mich. v. Ewing, 474 U.S. 214, 225, 106 
S. Ct. 507, 513 (1985)). 

79. 932 F.2d at 25-26. 

80. Id. at 26. 

81. Id. 
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choice examinations.’’®? The First Circuit then remanded the case to 
the district court for further consideration of the facts relevant to Tufts’ 
requirement of a multiple choice test. 

On remand, Tufts won its summary judgment motion on the Section 
504 claim.®* Tufts presented additional evidence regarding its decision- 
making process, along with more specific justifications of its denial of 
Wynne’s request for a non-multiple-choice biochemistry exam.** The 
lower court found that Tufts adequately documented its attempts to 
accommodate Wynne and had considered other modes of testing. Ul- 
timately, the First Circuit affirmed this determination and held, ‘‘[W]e 
do not think that a reasonable factfinder could conclude that Tufts, 
having volunteered such an array of remedial measures, was guilty of 
failing to make a reasonable accommodation merely because it did not 
also offer Wynne, unsolicited, an oral rendering of the biochemistry 
examination.’’®® 

Wynne is not a substantive decision on the merits of the requested 
accommodation, and thus, does not reach issues such as the role of 
academic freedom in the determination of what constitutes a reasonable 
accommodation. However, the decision does represent an inroad into 
the halls of academe by calling upon professional educators to present 
evidence regarding the steps they have taken to verify the reasonable- 
ness of their determination. Institutional decisionmaking still is ac- 
corded respect, but after Wynne, that respect is not unqualified. 


B. Dearmont v. Texas A&M University 


In another recent case, Dearmont v. Texas A&M University,*° a U.S. 
District Court found in favor of a graduate student with dyslexia®” who 





82. Id. at 28. 

83. See 976 F.2d 791 (Ist Cir. 1992). 

84. As the court explained: 

Tufts not only documented the importance of biochemistry in a medical school 
curriculum, but explained why, in the departmental chair’s words, ‘‘the multiple 
choice format provides the fairest way to test the students’ mastery of the 
subject matter of biochemistry.’’ Tufts likewise explained what thought it had 
given to different methods of testing proficiency in biochemistry and why it 
eschewed alternatives to multiple-choice testing... . 
In so doing, Tufts elaborated upon ‘the unique qualities of multiple-choice 
examinations as they apply to biochemistry .... 
Id. at 794. 
85. Id. at 795. 
86. Dearmont v. Texas A & M Univ., 2 Nat’l Disability L. Rep. (LRP) 4 10 (Off. Civ. 
Rts., May 28, 1991) at 31. 

87. Dyslexia is the term used to describe learning disorders involving written or 
spoken language. It is characterized by extreme difficulty learning and remem- 
bering letters, written or spoken words, and individual letter sounds. Bizarre 
spelling and illegible handwriting are common symptoms. Dyslexics sometimes 
reverse letters and words. . . . In speech, some dyslexics reverse meanings (hot 
for cold, frontseat for backseat) or word sounds (merove for remove). 

KNOX, supra note 17, at 24. 
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claimed that he had been dismissed from a graduate program in vio- 
lation of Section 504.** Dearmont was evaluated after twice failing 
portions of an economic theory qualifying exam, and the university 
concluded that he had a learning disability.** Dearmont was permitted 
to take the qualifying exam again with an extended time limit. In the 
meantime, however, the grading policy had changed; instead of stu- 
dents having their own instructors grade their exams, the committee 
that wrote the exam also graded the exams en banc. In Dearmont’s 
case, however, a single professor, whom Dearmont had not had in 
class, graded his exam, and again he failed. This third failure was 
followed by a series of harassing events including a surprise oral 
examination, and ultimately, Dearmont’s dismissal from the doctoral 
program.” 

The significance of Dearmont is its discussion of the requirements of 
Section 504. The district court questioned the relevance of the quali- 
fying exam, stating: ‘“‘The qualifying examination is a typical academic 
test of background knowledge. No one even suggested that the test 
fairly represented the tasks that make up the work of an agricultural 
economist.’’*? Ultimately, the court concluded that Texas A&M should 
admit Dearmont and should allow him to take the three-part qualifying 
test in more than one sitting. The court viewed waiving the requirement 
of completing the test in one sitting as a reasonable accommodation.” 
This type of judicial inquiry into the relevance of academic require- 
ments, like Wynne, may be a sign that universities and colleges will 
be subject to continuing, closer evaluation of their decisions regarding 
reasonable accommodations. This may be true especially in certain 
areas of graduate education in which the successful graduate is expected 
to evidence attainment of readily identifiable skills. 

This hint of judicial skepticism regarding academic decisionmaking 
is appropriate, as well as useful, for the student with disabilities. Courts 
are not completely disparaging academic judgements, nor should they. 
But in requiring the university to provide some documentation of its 
decision, the student with a disability is provided with useful infor- 
mation. Without that information, the student with the disability is left 
trying to overcome the traditional judicial view that university decisions 
are hallowed and sacrosanct. Without such information, the student 





88. The student brought other claims, but the dismissal for failure to pass the 
qualifying examination is the relevant claim here. 

89. 2 Nat’l Disability L. Rep. 4 10 (Off. Civ. Rts., May 28, 1991) at 32. 

90. Id. 

91. Id. at 33. 

92. Id. at 34. Note, however, that the district court used the incorrect standard when 
deciding whether Dearmont was an otherwise qualified individual. The court cited 
Southeastern Community College v. Davis, 442 U.S. 397, 105 S. Ct. 2361 (1979), for the 
proposition that ‘‘[t]o be ‘otherwise qualified’ an individual must be able to meet the 
program’s requirements in spite of his handicap.’’ 442 U.S. at 397, 99 S. Ct. at 2361. 
Thus, courts are still stumbling in their interpretation of Section 504 and its case law. 
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could not enter into a meaningful dialogue with the university, because 
the university would not be required to explain its decision in detail. 


C. Cabrillo College 


Testing is one area in which accommodations often are requested. 
Modification of academic requirements is another. In Cabrillo College,*° 
for example, a student with a learning disability challenged the college’s 
refusal to waive an algebra course requirement, which was the only 
requirement preventing her from receiving her Associate of Arts degree. 
After unsuccessfully attempting the course two times, with various 
kinds of accommodations provided for her, the student petitioned the 
College Academic Council for a waiver. According to OCR, ‘“‘rather 
than reviewing the individual petitions, the Council voted to adopt a 
policy of refusing to waive any graduation requirements.’’™ 

OCR determined that although the College violated Section 504 by 
refusing to consider the student’s situation individually, the College 
was justified in refusing to grant a waiver. However, OCR did not reach 
this conclusion without questioning the College’s insistence on this 
requirement. The opinion states, ‘‘OCR was initially concerned that the 
College’s explanation as to why algebra was ‘essential,’ and its argu- 
ment that it was required under state standards, focused on mathematics 
as a means of learning logical or ‘analytical’ thinking.’’® If this had 
been the case, OCR reasoned, the College then would have been 
required to allow the student to demonstrate attainment of this skill in 
some other way, since the College’s exclusive use of mathematics to 
demonstrate a skill such as analytical thinking could discriminate 
against students with learning disabilities in that area. The College 
ultimately persuaded OCR that the skill was required as ‘‘an independ- 
ent, fundamental competency.’’** Once again, academic officials were 
required to justify and explain their rationale, and as in Dearmont, the 
factfinder considered skills as part of the relevant determination. 

Clearly, these decisions do not portend a wholesale contempt for 
academic institutions’ reasonable accommodation determinations. How- 
ever, they do suggest that courts are scrutinizing decisions that insti- 
tutions make in regard to academic accommodations. The question then 
becomes whether and how this trend will continue in light of recent 
case law and the enactment of the ADA. 


IV. THE FUTURE OF REASONABLE ACCOMMODATIONS 


The reasonableness of academic accommodations no doubt will con- 
tinue to be contested in the future. As the above analysis suggests, 





93. Cabrillo College, 2 Nat’l Disability L. Rep. (LRP) 4 78 (Off. Civ. Rts., May 21, 
1991). 

94. Id. at 324. 

95. Id. 

96. Id. at 325. 
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some courts are evaluating closely decisions made by colleges regarding 
reasonable accommodations. Colleges must justify their decisions and 
may expect that the factfinders will question whether particular ex- 
aminations or courses are relevant—a skills-focused approach. Two 
questions arise from this trend.*’ First, how will the ADA impact 
decisions regarding reasonable academic accommodations? Second, how 
far can courts delve into academic decisions without infringing on 
academic freedom when evaluating the reasonableness of requested 
academic accommodations? 


A. The ADA’s Impact on Reasonable Academic Accommodation 
Determinations 


As discussed above, Title II] of the ADA applies to colleges and 
universities, and requires them to ‘‘make reasonable modifications in 
policies, practices, or procedures, when such modifications are neces- 
sary to afford .. . services,’’ unless making modifications would ‘‘fun- 
damentally alter’’ the particular policy or practice. Title II, which 
applies to public colleges and universities, contains a virtually identical 
provision.*® The ADA conceivably could have an impact on the kinds 
of academic accommodations requested by students. 

In Breece v. Alliance Tractor-Trailer Training II, Inc.,°° recently 
decided under the ADA, the court held that a tractor-trailer training 
school did not have to provide an individual who had a severe hearing 
impairment with the accommodation he had requested.'°' One segment 
of the training course required the student to drive a truck on public 
roads while an instructor riding in the cab provided verbal guidance. 
The court found that the requested accommodations would require the 
school to ‘‘fundamentally alter’’ its program by cutting out the essential 
on-the-road training, or would result in a direct threat to public safety 
since the student’s eyes would be off the road while he was trying to 
look at the interpreter’s hands. '° 

In this case, it might not be difficult to agree with the court since 
an important element of public safety is involved. However, the accom- 
modations requested by students with learning, as opposed to physical, 
disabilities pose difficulties that are less apparent. For example, instead 
of requesting examination modifications or a peer notetaker, a student 





97. ‘‘Trend’’ may be overstating the situation, but the cases suggest at least a glimmer 
of change. 

98. 42 U.S.C. § 12182(b)(2)(A)(ii) (Supp. IV 1992). 

99. 28 C.F.R. § 35.130(b)(7) (1993). 

100. 824 F. Supp. 576 (E.D. Va. 1993). 

101. The accommodations requested by Breece included: ‘‘(1) a driving simulator; (2) 
more direction or instruction before taking the wheel; (3) a sign language interpreter 
standing with him in the truck cab; or (4) a speaker on his shoulder near his less hearing 
impaired ear amplifying his instructor’s voice.’’ Id. at 579. 

102. Id. 
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with a learning disability might request that the instructor speak more 
slowly and repeat key phrases.’” In other words, the requested accom- 
modation could go to the heart of the educational process—what goes 
on in the classroom. 

Although the answer is far from clear, the ADA would provide the 
student with a useful legal tool to assist in obtaining specific accom- 
modations in the classroom. The student would be able to argue that 
Title III requires a college to ‘‘make reasonable modifications in policies 
[or] practices .. . when such modifications are necessary to afford . . . 
services ... [and] privileges’’ to individuals with disabilities.‘ As a 
result, the student would state that the requested accommodation, a 
modification of the instructors’ teaching style, is one that relates to the 
provision of a crucial service offered by the institution. 

The student undoubtedly could point to the court’s decision in 
Rothman v. Emory University,’ in which the court found that one of 
the services provided by a law school is recommending graduates to 
the state bar. If that more peripheral activity is a ‘‘service’’ under the 
ADA, the student rightfully could argue that teaching must be a service 
covered by the statute. After all, the service provided by the school is 
education, as reflected by the important interaction and dissemination 
of information that goes on in the classroom. If the student cannot fully 
benefit from this, then the student is being denied the full enjoyment 
of the service offered by the institution. 

The college likely would object to the accommodation on the grounds 
that the requested alteration—requiring professors to adjust their teach- 
ing styles—is a fundamental alteration, and thus, is not required by 
the ADA. The college would argue that, while professors are evaluated 
on their classroom teaching, particular attention is not, and should not 
be, paid to particular elements of teaching styles. Professors should be 
free to teach in the manner they deem appropriate for themselves, the 
subject matter, and the students. Furthermore, although an important 
element of the educational process is what goes on in the classroom, 
an even more important element is what goes on in the student’s mind, 
along with how much and how well the student applies himself or 
herself. The more accepted accommodations of providing students with 
tape recordings of classes or notes prepared by other students, or of 
allowing students to tape record classes, would allow students to obtain 
access to the needed information. 

The student’s likely response to this argument would be that, while 
individual student effort is a crucial part of the educational process, 
the college cannot relieve itseif of its. statutory obligation to accom- 





103. Students with auditory processing difficulties might argue that this modification 
would greatly enhance the amount of information they could decode or take in during 
class time. 

104. 42 U.S.C. § 12182(b)(2)(A)(ii) (Supp. IV 1992). 

105. 828 F. Supp. 537 (N.D. Ill. 1993). 
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modate the student by shifting the onus entirely to the student. As a 
matter of policy, this is unacceptable. The college, like many other 
entities, has an obligation to take reasonable steps in order to provide 
access to the services it offers. 

The college also would argue that if it were required to modify the 
service of teaching, such an accommodation would be impossible to 
monitor. It is entirely conceivable that the student would get to the 
end of the semester, not do as well as he or she had hoped, and then 
blame the professor for not making the requested accommodation. The 
college would contend that more reasonable accommodations, such as 
notetakers, additional testing time, and modifications in course require- 
ments are administered efficiently and are capable of accurate monitor- 
ing. While these efficiency arguments are tempting, the student could 
point out that the college is exaggerating the terms of the request. The 
student wants the instructor to make only minor changes—to speak 
more slowly and to repeat key pieces of information. The student is 
not requesting a complete change in the professor’s personal teaching 
style. 

In conclusion, there are powerful arguments both for and against 
teaching style accommodations. Although it remains to be seen how a 
court would rule on the issue, the ADA does have the potential to 
provide students with an inroad into requesting unique classroom 
accommodations. 


B. Academic Freedom as a Defense for Failing to Provide Requested 
Academic Accommodations 


In addition to the leverage the ADA provides to students in obtaining 
academic accommodations, a few courts are providing students with 
additional leverage by questioning the academic decisions made by 
institutions as they relate to the provision of reasonable accommoda- 
tions. However, it is unclear how far courts can delve into academic 
decisions without infringing on institutional academic freedom. 

For example, if a law school student with a learning disability 
requests that, instead of being given additional time to complete an 
examination, she be allowed to render her examination answers orally, 
how might a court evaluate the school’s refusal to grant the requested 
accommodation? Under Wynne, the court would require the school to 
provide evidence regarding the decisionmaking process, as well as an 
explanation of why the school believed, as an academic matter, that 
the student should not be allowed to render her exam answers orally. 
Perhaps the school would offer as its reasons that writing is an impor- 
tant skill that a future lawyer must demonstrate on an examination, 
and that it is not an accepted practice at law schools to allow students 
to take oral examinations. The student undoubtedly would point out 
that oral advocacy is an equally important skill. 

The school also might state that part of the grading process involves 
comparing students’ performances. Thus, a student who did not render 
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the exam in the same format as the other students potentially would 
gain an unfair advantage. The student could respond that this elevates 
form over substance, and that the substance of the student’s response 
still could be compared to that of the other students. 

Any further inquiry on the court’s part most likely would raise the 
specter of academic freedom. If the court held for the student, the law 
school would appeal, claiming that its institutional academic freedom 
had been violated. The question is whether such a decision is truly an 
academic one that should be safe from judicial inquiry. In Wynne, the 
First Circuit recognized that respect should be shown for faculty judg- 
ment, but: (1) held that in the Section 504 context, the school must 
submit a factual record of its decision to ensure that it adhered to the 
requirements of the law; and (2) recognized that reasonable accommo- 
dations ‘‘may involve new approaches or devices quite beyond ‘ac- 
cepted academic norms.’’’!* 

Given this holding, as well as the increased impetus provided by the 
ADA to respect the rights of persons with disabilities, the law school’s 
defense of academic freedom may not be as airtight as one might have 
expected originally. The law school has a legal responsibility to adhere 
to the requirements of the laws regarding students with disabilities. If 
the law school accepts federal funding and engages in interstate com- 
merce,’”’ the school cannot act as an entirely independent entity in 
making academic judgments, at least to the extent that such judgments 
affect the right of students with disabilities to receive reasonable aca- 
demic accommodations.'’® In this instance, since the requested accom- 
modation does not go beyond ‘‘accepted academic norms,”’ it conceivably 
could be found that the accommodation is entirely reasonable. 

Similarly, returning to the example of an academic accommodation 
that involves a change or an adjustment in a professor’s teaching style, 
the professor and the university probably would raise academic freedom 
as a defense. The professor’s claim of academic freedom most likely 
would arise if the college asked the professor to make the accommo- 
dation. The professor’s claim would not be strong because most courts 
have found that teaching style is not protected by the First Amend- 
ment.?°° The university’s claim would be similar to the one sketched 
out above; i.e., the university would claim that it has the institutional 
right to determine how its professors may teach, and that determining 





106. 932 F.2d at 25-26. 

107. Section 504 applies to colleges and universities by virtue of the fact that they 
receive federal money. 29 U.S.C. § 794 (1988). The ADA applies to those public 
accommodations whose operations affect commerce. 42 U.S.C. § 12182(a) (Supp. IV 
1992); 28 C.F.R. § 36.104 (1993). 

108. See J.P. Byrne, Academic Freedom: A ‘‘Special Concern of the First Amendment”’, 
99 YALE L.J. 251, 309 (1989) (‘‘courts are limiting their inquiries to assuring themselves 
that decisions are truly academic in character and that they do not offend some inde- 
pendent legal norm such as that against racial discrimination’’). 

109. Id. at 253. 
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the conduct of teaching is an academic decision with which courts 
should not interfere. While this argument has merit, the court probably 
would indicate that the ADA provides an independent legal norm, and 
that the service of teaching is covered by the ADA. This is not to say 
that the institution would never prevail in a situation such as this, 
because it is possible that the requested accommodation would be found 
unreasonable. It is safe to say, however, that the defense of academic 
freedom would not provide an automatic safe harbor. If the Wynne 
trend continues, the university, at the very least, would have to explain 
to the court why the requested accommodation would constitute a 
fundamental change to the service of teaching. 


CONCLUSION 


Students may have more opportunity for successful academic accom- 
modation claims as a result of recent cases and laws. However, perhaps 
the most important aspect of the Rehabilitation Act and the ADA related 
to academic accommodations is that both laws provide students with 
important tools—tools that will be useful to them in dialogues with 
their respective colleges and universities. Both laws provide. schools 
with specific guidelines regarding their obligations to integrate students 
with disabilities into the academic community. In turn, students with 


disabilities should enter colleges and universities knowing that the law 
provides protection against discrimination. The law may not allow 
students to receive every accommodation they believe that they deserve, 
but it provides them with a place to begin the dialogue. 
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INTRODUCTION 


A. ‘‘You’ve Come a Long Way, Baby’’: Gains Made Under Title IX 


Poised on the brink of victory at the 1984 Summer Olympic Games 
in Los Angeles, Cheryl Miller, star of the gold medal-winning United 
States Olympic Women’s Basketball Team, reflected on her rise to 
greatness: ‘‘Without Title IX, I wouldn’t be here.’’' Miller’s reference 
to Title IX of the Education Amendments of 1972, which bars sex 
discrimination in educational institutions that receive federal financial 
assistance,’ echoed a widely shared belief that the federal statute has 
been responsible for a revolutionary increase in athletic opportunities 
for young women across the United States.* Indeed, Title IX has been 
viewed by many as a direct cause of the amazing success of America’s 
women athletes at the 1984 Olympics.*® 

These views are supported by statistics that show an extraordinary 
increase in the number of young women participating in sports across 
the country. In 1992, nearly 1.9 million participated, six times the 
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number at the time that Congress enacted Title IX.* Opportunities have 
boomed similarly at the college’ level, with 130,000 women competing 
in collegiate sports in 1989, in contrast with roughly 32,000 in 1972.° 
Many universities recently have added women’s programs and scholar- 
ships in an effort to meet the equal opportunity mandate of Title IX.° 

The increase in programs has been augmented by changing attitudes 
in American society about the role of women in athletics. As Yale 
Athletic Director Ed Woodsum recently stated, ‘‘I don’t care if it’s a 
man or a woman: Athletes here are self-starters, high achievers, and 
their feelings about the University are framed by their athletic experi- 
ence.... There is the same intensity, commitment, and dedication. 
An athlete’s an athlete.’’*° A 1987 Women’s Sports Foundation survey 
reported an overwhelming belief among responding parents that partic- 
ipating in sports is important to their daughters.‘' Women today are 
pursuing fitness and physique vigorously, with neither the shame nor 
the stereotyped slurs of ‘‘amazon’’ or ‘‘lesbian’’ that once plagued 
them.’ 





6. Milton Kent, Sports Jobs Open for Women, Houston Curon., Jan. 3, 1993, Sports 
at 8. Today, more than 30 percent of high school girls participate in interscholastic 
athletics, compared to 0.4 percent in 1971. Mann, supra note 4. 

7. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 


herein to refer to all institutions of higher education. References to athietes at tue 
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B. Continuing Program Disparities 


Today, women make up approximately half of the undergraduate 
student population’® and have made significant strides in athletic par- 
ticipation. Despite these advances, however, women continue to be the 
victims of great disparities in athletic programs when compared against 
their male counterparts. On March 11, 1992, the National Collegiate 
Athletic Association (NCAA) issued the results of a gender equity survey 
of its member institutions.'* The survey confirmed the widespread belief 
that women athletes suffered inequities within the college sports system. 
It revealed that despite the male/female parity in total enrollment, the 
average ratio of men to women in athletic participation is 2.24:1 at 
Division I schools*® and 2.11:1 at Division II schools.** Thus, although 
women constitute approximately fifty percent of college students, they 
constitute only about thirty percent of all NCAA athletes.’” The Division 
I-A schools, including the most competitive and revenue generating 
athletic programs in the nation, have the lowest percentage among all 
NCAA members of female participation in athletics, representing only 
28.6 percent of the total athlete population at these schools. 

Athletic scholarships similarly are disproportionate: average schol- 
arship expenditures at Division I schools total $849,130 for men but 
just $372,800 for women.’® This 2.28:1 scholarship dollar ratio is 
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(1992) [hereinafter April 1992 Hearing]. All of Title IX hearings referenced in this paper 
were initiated and chaired by Rep. Cardiss Collins (D-IL). 

18. Id. 

19. NCAA Stupy, supra note 14 at 4, tbl. 1. The Office for Civil Rights of the 
Department of Education, which is responsible for the majority of Title IX enforcement 
actions, requires that athletic scholarships be offered in proportion to the number of 
students participating in athletics. 34 C.F.R. § 106.37(c)(1) (1992). Thus, although 
Division I scholarship spending does not violate Title IX, it mirrors disproportionate 
participation rates that do. The comparison is even worse for women in Division I-A: 
$1,291,118 in average scholarship expenses for men but only $505,246 for women, a 
ratio of 2.56:1. NCAA Stupy, supra note 14, at 8. 
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roughly equivalent to the 2.24:1 participation ratio for Division I, 
suggesting that individual female athletes receive approximately the 
same scholarship awards as individual male athletes. The aggregate 
expenditures for women in general are discriminatory in light of the 
fact that women comprise almost fifty percent of the overall student 
body population, yet receive less than one-third of every athletic schol- 
arship dollar. This ratio also holds true for Division II.2° Female athletes 
receive less than twenty percent of total operating and recruiting budg- 
ets of the average athletic department.2‘ Given that the inequitable 
proportions in dollars spent correspond with participation rates, it 
seems likely that equalizing recruitment and scholarship expenditures 
would bolster female participation to a level that corresponds to the 
total enrollment of women students.”? 

Compounding these dismal and faceless statistics are the everyday 
experiences of female athletes. Women’s teams often are conferred the 
lowly ‘‘club’’ status, with concomitantly little institutional support. 
Typically, they receive inferior equipment and facilities, and less de- 
sirable competition and practice times, travel modes, and accommo- 
dations.?? The dollars spent on publicity and marketing for women’s 
sports represent a small fraction of the money spent on men’s sports.”* 
Repeated denials of varsity status and the elimination of women’s 
athletic teams have caused many frustrated female athletes to file suit 
under Title IX for reinstatement or upgraded status. Such claims have 
met with near universal success.*5 





20. NCAA Stupy, supra note 14, at 20 ($114,929 in 1990-91 full scholarships for men 
compared with $52,543 for women). 

21. Id. at 5, 9, 13. ‘In Division I, average recruiting expenses for men’s sports 
exceeded those for women’s sports by 3.42 to 1,’’ and ‘‘average recruiting expenses for 
male student-athletes exceeded those for female student-athletes by a ratio of 4.82 to 1.” 
NCAA GENDER Equity Survey FACT SHEET 2 (1992). 

22. April 1992 Hearing, supra note 17, at 91-92 (statement of Ellen J. Vargyas). 

23. Id. at 92. Ms. Vargyas summarized complaints heard from female athletes and 
coaches ‘‘on an almost daily basis’’ in the National Women’s Law Center’s twenty-two 
year history. Id. 

24. Id. 

25. See, e.g., Roberts v. Colorado St. Bd. of Agric., 998 F.2d 824 (10th Cir. 1993); 
Cohen v. Brown Univ., 991 F.2d 888 (1st Cir. 1993); Favia v. Indiana Univ. of Pa., 812 
F. Supp. 578 (W.D. Pa. 1993); Haffer v. Temple Univ., 678 F. Supp. 517 (E.D. Pa. 1987), 
modified, No. CIV.A.80-1362, 1988 WL 3845 (E.D. Pa. Jan. 19, 1988). See also Carol 
Herwig, Brown Given 120 Days to Obey Title IX, USA Topay, Mar. 30, 1995, at 1C; 
Carol Herwig, Brown to Appeal Title IX Decision, USA Topay, Mar. 30, 1995, at 3C 
(referring to other outstanding Title IX suits at Louisiana State University, University of 
Bridgeport, and Indiana University of Pennsylvania); Andrew Blum, Athletics In the 
Court: New Wave of Title [IX School Bias Suits Hit, Nat’. L.J., Apr. 5, 1993, at 1; Carol 
Herwig and Sal Ruibal, N. Carolina Boss to Head Association, USA Topay, June 21, 
1993, at 11C (Auburn University settles suit by paying $140,000 in damages, adding 
women’s soccer team, and building new playing field); Craig Neff, Back To Life, Sports 
ILLUSTRATED, Apr. 16, 1990, at 16 (University of Oklahoma restores women’s basketball 
program one week after cancellation following condemning vote by Oklahoma Senate 
and threat of sex discrimination suit). 
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C. The Coaching Problem 


Another example of the disparities facing women athletes is the 
disproportionately small amount of resources provided for their coach- 
ing. According to the 1992 NCAA Study, the per institution average 
total base salary expenditures in Division I for head coaches of women’s 
sports was $149,740, compared with $272,057 for head coaches of 
men’s sports.2° Comparisons of individual sports revealed significant 
disparities, with the greatest difference appearing in basketball: the 
average base salary for head coaches of Division I men’s teams was 
$71,511 compared with $39,177 for head coaches of women’s teams.?7 
Additionally, men’s basketball coaches commonly receive non-salary 
fringe benefits that the women’s basketball coaches do not.”* After 
factoring in the substantial differences in fringe benefits, as well as 
outside income, the United States General Accounting Office recently 
reported that men’s basketball head coaches received $110,180 average 
annual compensation, while women’s basketball head coaches received 
an average of $44,996.79 

Division I institutions also averaged more than thirteen total assistant 
coaches for men’s sports teams, but less than six for women’s teams.*° 
At these same institutions the average combined salaries for assistant 
coaches of men’s sports was $353,339, but for women’s sports only 
$78,131.31 





26. NCAA Srupy, supra note 14, at 7 tbl. 4. In Division I-A, the combined average 
salaries were even further apart: $396,791 (men’s) and $206,106 (women’s). Id. at 11 tbl. 
8. Such salary differentials are not limited to intercollegiate sports. See OLA M. Bunpy, 
THE ILLINOIS STORY OF HIGH SCHOOL GIRLS INTERSCHOLASTIC ATHLETIC PROGRAMS 24 (1993) 
(narrating the continuing struggle of coaches of high school girls’ teams to receive equal 
pay) (presented at August 4, 1993 Collins Subcommittee Hearing; official committee print 
is not yet available). 

27. NCAA Stupy, supra note 14, at 7 tbl. 4. In Division I-A, the difference was even 
more substantial: $88,984 (men’s) versus $45,847 (women’s). Id. at 11 tbl. 8. See also 
Greg Garber, ‘‘Dynamic Tension’’ Divides UConn’s Basketball Coaches, HARTFORD Cour- 
ANT, Feb. 26, 1995, at A13 (comparing $137,114 base salary and $500,000 estimated 
annual income for University of Connecticut men’s head basketball coach Jim Calhoun 
with $80,235 base salary for women’s head basketball coach Geno Auriemma); Goodman, 
supra note 8 (head women’s basketball coach at Georgia Tech makes $35,000/year while 
men’s assistant coaches make $40,000 and $45,000). 

28. See e.g., B. Glenn George, Miles to Go and Promises to Keep: A Case Study in 
Title IX, 64 U. CoLo. L. Rev. 555, 565-66 (1993) (country club membership, tournament 
bonuses, and radio/TV income guarantees provided to men’s basketball coach but not to 
women’s basketball coach). 

29. U.S. GENERAL ACCOUNTING OFFICE, INTERCOLLEGIATE ATHLETICS: COMPENSATION VARIES 
FOR SELECTED PERSONNEL IN ATHLETIC DEPARTMENT 10-11 (1992) [hereinafter GAO Report]. 

30. NCAA Stupy, supra note 14, at 6 tbl. 3. Given the far smaller number of women 
participating, the ratio of participants to coaches (including full and part time, graduate 
assistants and volunteers) in Division I was close: 12.29:1 for men and 11.56:1 for 
women. Id. 

31. Id. at 7 tbl. 4. The average Division I men’s basketball program spent $75,311 
on its assistants, compared with $35,477 spent on women’s team assistants. Id. The total 
coaching expense per participant was $2,500.58 for men and $2,039.84 for women, a 
20% disparity. Id. 
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Besides presenting an issue of inequitable allocation of resources for 
women athletes, these salary differentials raise significant concerns of 
gender discrimination in employment. Women are becoming a dying 
breed in coaching. Today women hold less than half of all coaching 
jobs for women’s sports, and consistently have held about one percent 
of the coaching jobs for men’s sports.** Ironically, before Title IX, 
women held over ninety percent of all coaching positions on women’s 
teams.**? The decline has been even more dramatic in the number of 
women among women’s program directors, who typically hire women’s 
team coaches: from 90% women in 1972 to just 16.8% in 1992.*4 

Both Title IX and continuing gender discrimination have been cited 
as reasons for the falling number of female coaches. After continuously 
fighting the application of Title IX to athletics, and particularly to 
revenue-generating sports, the NCAA began sponsoring women’s sports 
championships in 1980. This led both to the eventual demise of the 
Association for Intercollegiate Athletics for Women in 1982 and to 
decreasing influence and opportunities for women in college athletics.* 

After Congress enacted Title IX, most universities merged their for- 
merly separate men’s and women’s programs, believing both that such 
sharing was necessary to move toward equity in athletic programs, and 
that a single program also would reduce administrative costs.** In every 
instance, however, the significant result of these mergers was that the 
men’s athletic department head became the overall athletic director, 
and the head of the women’s department became his assistant.*’ Si- 





32. Feb. 1993 Hearing, supra note 13, at 27 (statement of Donna A. Lopiano, Executive 
Director of the Women’s Sports Foundation). The NCAA Study found that at Division I 
colleges and universities today, on average only 44.8% of women’s coaches are women, 
while 98.6% of men’s coaches are men, and 100% of the coaches of men’s baseball, 
basketball, soccer, volleyball, and many other sports are men. NCAA Stupy, supra note 
14, at 6 tbl. 3. See also April 1992 Hearing, supra note 17, at 99 (statement of Christine 
H.B. Grant, Director of Women’s Athletics, University of Iowa) (citing prediction in a 
1991 study that by 2003 virtually no women will be left among collegiate basketball 
coaches). 

33. April 1992 Hearing, supra note 17, at 93 (statement of Ellen Vargyas). 

34. Feb. 1993 Hearing, supra note 13, at 20. In 28% of the institutions surveyed for 
a 1992 study by Brooklyn College researchers Acosta and Carpenter, no women were 
involved in the administration of women’s programs. Id. Among 298 member institutions 
of NCAA Division I in 1992-93, only 8 have women athletic directors. Id. 

35. April 1992 Hearing, supra note 17, at 99 (statement of Christine Grant). 

36. Goodman, supra note 8. These mergers proceeded despite a 1975 interpretation 
by the Department of Health, Education and Welfare (HEW) specifying that Title IX does 
not require that men’s and women’s programs be administered by a single structure, and 
a statement in 1979 by HEW Secretary Patricia Harris that changes in athletic programs 
‘should result in enhancing—not minimizing—{roles for] women coaches and athletic 
directors, as well as women athletes, in sport programs.’’ April 1992 Hearing, supra note 
17, at 99 (statement of Christine Grant). Another detriment resulting from the mergers is 
that departments now are better able to hide disparities in provisions and facilities. 

37. April 1992 Hearing, supra note 17, at 99; Wendy Olson, A Title IX Paradox: 
More Female Athletes But Fewer Coaches, L.A. TiMEs, July 8, 1987, Sports at 3. 
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multaneously, as women’s program budgets increased in the wake of 
Title IX, the former part-time and volunteer women’s coaching positions 
became full-time and funded, and more men began to apply for, and 
obtain, the now more prestigious jobs once predominantly held by 
women.** The male candidates often were successful in obtaining these 
positions because of a perception that prior coaching or playing expe- 
rience made them better qualified,*® and because of their ‘‘network of 
professional contacts’ among fellow male administrators.*° 

Many commentators and sports administrators point out that women 
have suffered from discriminatory notions and attitudes when attempt- 
ing to enter coaching. Great reluctance still exists toward admitting 
women into what has been dubbed ‘‘the last bastion of male chauvin- 
ism.’’*? As one athletic director observed, ‘‘Although there are top- 
notch women administrators, I’m not sure that coaches making a half- 
million dollars a year, with specific ideas about their program, are 
ready to let a woman on the inside.’’*? Another reason often cited for 
the decline in the number of women coaches is the perception that 
women are unwilling to travel or work long hours due to family 
commitments.*? Women also must contend with the ‘‘unconscious dis- 
crimination’’ of male administrators who, when hiring coaches, turn to 
the male coaches with whom they are more comfortable or familiar.** 





38. Goodman, supra note 8. Thus, the increase in men among coaches of women’s 
teams since those positions began to pay more suggests that one of the reasons that 
women comprised 90% of coaches and administrators of women’s programs in the early 
1970s is that those positions were paid little or no salary at that time. See April 1992 
Hearing, supra note 17, 99. 

39. A study cited in 1987 that was performed by Cynthia Hasbrook at the University 
of Wisconsin-Milwaukee contradicted this notion to some extent by finding that the 
women who coached girls at that time were more qualified, both in playing experience 
and formal training, than the men who coached girls. The study found that 73.8% of 
women who coached girls had intercollegiate playing experience, and 75.3% were 
physical education majors. In contrast, 71.8% of men who coached girls had intercolle- 
giate playing experience, and only 46.1% were physical education majors. Olson, supra 
note 37. Yet there are shortages of qualified women coaches in some sports. Id. 

40. Susan Diesenhouse, More Women Playing but Fewer Are Calling the Shots, N.Y. 
Times, Dec. 11, 1990, at D25. 

41. Goodman, supra note 8 (quoting Donna Lopiano, Director for Intercollegiate 
Athletics for Women at the University of Texas at Austin for 17 years). See also Sarah 
Ballard, The Most Powerful Woman in Sports, Sports ILLUSTRATED, Sept. 29, 1986, at 56 
(‘‘most people in the sports work are chauvinists’’). 

42. Diesenhouse, supra note 40 (quoting George S. King, Jr., Purdue University’s 
Athletic Director). 

43. Olson, supra note 37; Diesenhouse, supra note 40 (quoting King, Purdue’s Athletic 
Director: ‘‘{C]oaching and travel hours are so long, it may not be as easy for a woman 
{with a family] to do the job as a man....’’). 

44. ‘‘When an AD needed a new coach for one of his women’s teams, says [Brooklyn 
College professor Linda] Carpenter, ‘‘’Instead of calling Josephine, he called Joe—because 
he’d rather hang out with a male after work.’’’ Kelli Anderson, No Room at The Top; 
The Prospects for Women in College Coaching and Administrative Jobs Have Become 
Especially Bleak, Sports ILLUSTRATED, Sept. 28, 1992, at 62. Professor Carpenter’s obser- 
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In addition to facing inertia, erroneous perceptions, and unconscious 
discrimination, female applicants often are confronted with overtly 
discriminatory practices: 


[I]t is not unusual, when checking on the credentials or references 
of female coaching candidates, to hear concerns that the applicant 
may have homosexual inclinations or references to her physical 
attractiveness as being more masculine than feminine. In contrast, 
the reference checker seldom hears anything about the personal 
lives or appearance of male applicants. It is not unusual for female 
candidates to be asked whether they are planning to have children, 
despite prohibitions against such queries . . . . Likewise, descrip- 
tions of a candidate as a ‘‘feminist’’ are often used to imply that 
a job candidate is a ‘‘troublemaker.’’* 


When applying for coaching positions, women hear: 


If you are young, you are going to have child-bearing problems; 
if you are a parent, there is no way you can handle the time and 
recruiting demands of this job; if you do not have children, you 
are homosexual; and if you get to forty, you are too old because 
you are going to have all those hot flashes and everything.* 


This article analyzes discriminatory coaching salaries with respect to 


both employment discrimination against female coaches and applicants, 





vations are based upon a continuing study begun in the late 1970s by her and fellow 
Professor Vivian Acosta, which surveys all four-year NCAA schools every two years. In 
1984 and 1988, the survey analyzed detailed responses from approximately 250 male and 
female athletic administrators regarding the cause of the decline of women among college 
coaches and administrators. Diesenhouse, supra note 40. They have found that the main 
reasons for this decline are: the ‘‘old boys’ club’’ network of contacts, which encourages 
male administrators to hire male colleagues; the lack of an ‘‘old girls’ club‘‘; the lack of 
qualified female coaches and administrators (more male than female administrators cited 
this reason); unconscious discrimination in the job selection process; and men’s percep- 
tions about women’s willingness to travel and family constraints (men listed such time 
constraints as the number four reason for women’s decline). Olson, supra note 37. Based 
upon her 17 years of experience as an athletic director and as a coach before that, Donna 
Lopiano confirmed the effect of the ‘‘old boy’’ world of contacts: 

When the athletic director is a male, and 84% of them are, it’s reasonable to 

expect that his associations are (with) other male athletic directors and male 

coaches .... Both in number and in terms of ease of contact, they are not 

going to be familiar with a pool of talented women... . [WJhen you're hiring 

a coach, you don’t go off of (resumes) . . . and applications, you talk to people 

you know or you hear about. 
Id. 

45. Feb. 1993 Hearing, supra note 13, at 27 (statement of Donna Lopiano). Intercol- 
legiate Sports (Part 2): Hearings Before the Subcomm. on Commerce, Consumer Protection, 
and Competitiveness of the House Comm. on Energy and Commerce, 103d Cong., 1st 
Sess. 54-58 (1993) (statement of Wanda Oates) (details discriminatory actions taken against 
female coach of boys’ basketball team at Ballou High School in Washington, D.C.). 

46. Feb. 1993 Hearing, supra note 13, at 21 (statement of Donna Lopiano) (citation 
omitted). 
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as well as resource-allocation discrimination against female student 
athletes.*”? Section I assesses the practice of paying women coaches 
lower salaries under the traditional federal employment discrimination 
statutes: the Equal Pay Act of 1963** and Title VII of the Civil Rights 
Act of 1964.*° The section discusses the standard defenses used to 
justify higher pay for coaches of men’s sports: that men’s sports produce 
more revenue; and that discrimination is based on the gender of the 
players, not the gender of the coach. Section I concludes that under 
the Equal Pay Act and Title VII, these defenses, as well as genuine 
differences in duties or responsibilities, may succeed in justifying 
different salaries. Several ‘‘refining factors,’’ however, may limit the 
legitimacy of the justifications offered by the institution. 

Section II critically examines the justifications for discriminatory 
coaches’ salaries under Title IX. After establishing Title IX’s applica- 
bility to athletics and employment, the section assesses the ‘‘gender of 
the team’’ and ‘‘revenue production’”’ justifications under the language 
of the statute, its legislative and subsequent history, its agency inter- 
pretation, and its underlying educational and social policy goals. Ul- 
timately, the section concludes that these common justifications for 
lower pay for female coaches fail under Title IX. 

Section III provides some preliminary recommendations for correcting 
this disparity and for bringing women role models back into coaching 
women’s teams. 


I. EMPLOYMENT DISCRIMINATION ANALYSIS OF DIFFERING SALARIES UNDER 
THE EQUAL Pay ACT AND TITLE VII 


A. Equal Pay Act 


Although one commentator has described the Equal Pay Act of 1963°° 
optimistically as ‘‘the most effective legal weapon against the disparate 





47. This article focuses primarily on female college coaches and the compensation 
discrimination they face. Contrary to the majority of media and academic attention, 
gender discrimination in intercollegiate athletics is not limited to female student-athletes. 
As shown in this Introduction, it also is experienced by female coaches and administra- 
tors. Analysis of this aspect of the problem is essential to a full understanding of gender 
discrimination in college athletics. 

Likewise, an inquiry into gender discrimination against female coaches cannot be complete 
without also considering the impact on female students. Indeed, these young women have 
been forced to serve, successfully, as an institution’s excuse for paying a lower salary to a 
female coach, because the university can claim that the discrimination was based on the 
gender of the players, not the gender of the coach. Furthermore, salary discrimination against 
female coaches based on the team’s gender or income production capability often results in 
gender discrimination against female players. Thus, the article’s title and analysis reflect the 
necessity of analyzing discrimination against female players when assessing, under federal 
law, the excuses for salary discrimination against female coaches. 

48. Pub. L. No. 88-38, § 3, 77 Stat. 56 (codified at 29 U.S.C. § 206(d) (1988)). 

49. Pub. L. No. 88-352, 78 Stat. 253 (codified as amended at 42 U.S.C. § 2000e (1988 
& Supp. V 1993). 

50. 29 U.S.C. § 206(d)(1) (1988). 
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payment of the coaches of boys’ and girls’ athletic teams,’’*' it has not 
proven to be very helpful to female coaches. The Act forbids discrim- 
ination 


between employees on the basis of sex by paying wages to em- 
ployees.... at a rate less than the rate at which [an employer] 
pays wages to employees of the opposite sex . . for equal work 
on jobs the performance of which requires equal skill, effort, and 
responsibility, and which are performed under similar working 
conditions... .™ 


To allege a violation of the Act because of a lower salary paid to her 
based on her gender, the plaintiff first must show that her job requires 
work equal to that of the male coach of the men’s team. 


1. Ave the Jobs Equal? 


To state a claim under the Equal Pay Act, a plaintiff bears the burden 
of proving that she was not given ‘‘equal pay for equal work.’’® 
Although she must establish each of the four equal pay components 
listed in the statute, she need show only that the jobs performed are 
‘‘substantially equal,’’ not necessarily identical.5* Two positions are not 


substantially equal if one position is shown to ‘‘(1) require extra effort, 
skill or responsibility, (2) consume a significant amount of time of all 
those whose pay differentials are to be justified in terms of them, and 
(3) [require work with] an economic value commensurate with the pay 
differential.’’> 





51. R. Lawrence Dessem, Sex Discrimination in Coaching, 3 HARV. WoMEN’s L.J. 97, 
107 (1980). 

52. 29 U.S.C. § 206(d)(1) (1988). The purpose of the Equal Pay Act was to eradicate 
the ‘‘serious and endemic problem of employment discrimination in private indus- 
try ....’’ Corning Glass Works v. Brennan, 417 U.S. 188, 195, 94 S. Ct. 2223, 2228 
(1974). ‘‘The Equal Pay Act is broadly remedial, and it should be construed and applied 
so as to fulfill the underlying purposes which Congress sought to achieve.’’ Id. at 208, 
94 S. Ct. at 2234. 

53. Gunther v. County of Wash., 602 F.2d 882, 887 (9th Cir. 1979), aff’d on other 
grounds, 452 U.S. 161, 101 S. Ct. 2242 (1981). 

54. Id.; Equal Employment Opportunity Comm’n v. Madison Community Unit Sch. 
Dist. #12, 818 F.2d 577, 582 (7th Cir. 1987) [hereinafter Madison]. ‘‘To make this 
showing, actual job performance and content—not job titles, classifications or descrip- 
tions—is determinative. It is the overall job, not its individual segments, that must form 
the basis of comparison . .. .’’ Gunther, 602 F.2d at 887. 

55. Brennan v. Woodbridge Sch. Dist., 9 Fair Empl. Prac. Cas. (BNA) 969, 971 (D. 
Del. 1974) (awarding back pay and injunction to girls’ softball coach who was paid less 
than boys’ baseball coach, since jobs performed were substantially equal). The EEOC 
regulations implementing the Equal Pay Act state: ‘‘Skill includes consideration of such 
factors as experience, training, education, and ability. It must be measured in terms of 
the performance requirements of the job.’’ 29 C.F.R. § 1620.15(a) (1994) (emphasis in 
original). 
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Several federal courts have held that the coach of a women’s team 
performed a job substantially equal to the coach of the men’s team in 
the same sport.** Such holdings are based in part on common findings 
that job differences that are insubstantial or that arise from gender- 
discriminatory policies cannot justify salary differentials.*’ 

Currently, football and basketball are the only intercollegiate men’s 
sports that are capable of justifying salary differentials based on revenue 
generation. Thus, for the majority of sports played by both males and 
females (including soccer, lacrosse and baseball/softball), lower salaries 
for women’s coaches cannot be justified on the basis of the sport’s 
revenue generation.®® Even so, the coaches of female teams in virtually 
every sport continue to be paid base salaries less than their men’s team 
counterparts.© A more probing inquiry must be made into basketball,®™ 
however, where the sport’s revenue-generating potential influences the 
analysis. 

Although the actual coaching of men’s and women’s basketball teams 
may involve substantially equal functions, some coaches of men’s 
NCAA basketball have additional responsibilities and duties that wom- 
en’s coaches often are not expected to bear. 





56. E.g., Brock v. Georgia S.W. College, 765 F.2d 1026, 1035 (11th Cir. 1985) (female 
intramural coach properly compared with men’s intercollegiate basketball coach at school 
with small program and not much pressure on the coach); Burkey v. Marshall County 
Bd. of Educ., 513 F. Supp. 1084, 1091-92 (N.D. W. Va. 1981) (position as coach of girls’ 
junior high school basketball team required equal work and responsibility as coach of 
boys’ basketball team); Woodbridge Sch. Dist., 9 Fair Empl. Prac. Cas. (BNA) at 971 
(baseball and softball coaches). 

57. See, e.g., Burkey, 513 F. Supp. at 1092. 

58. See James v. Koch, The Economic Realities of Amateur Sports Organization, 61 
IND. L.J. 9, 26 (1986). 

59. There are no definitive statements as to whether the sex of the players actually 
makes the coaching job harder or easier. Compare Madison, 818 F.2d at 581, 583 (noting 
that differences between boys and girls may make coaching boys harder—or easier—but 
finding no such evidence in the record) with Jackson v. Armstrong Sch. Dist., 430 F. 
Supp. 1050, 1052 (W.D. Pa. 1977) (‘‘considering the disparities in natural ability long 
nurtured by tradition ... a good argument could be made that schooling the feminine 
gender in such rudiments as dribbling and jump-shooting is indeed more difficult’’). 

60. According to the NCAA’s 1992 survey of Division I schools, the women’s head 
coaches received a lower average base salary than their men’s team counterparts in the 
following non-revenue sports: baseball/softball, cross country, fencing, lacrosse, rifle, 
soccer, swimming, tennis, indoor/outdoor track, volleyball, and ‘‘other.’” NCAA Stupy, 
supra note 14, at 7 tbl. 4. The only sports in which the women’s coach averaged a 
higher base salary were golf, gymnastics, and skiing. Id. 

61. Because there is no female sport counterpart to football, there can be no equivalent 
women’s coach whose salary can be compared to the men’s football coach. Thus, since 
this article focuses on coaches’ salaries and not total participation opportunities or 
program budgets, football largely will be excluded from the analysis that follows. 

62. Telephone Interview with David C. Simmons, Howard University Athletic Director 
and Georgetown University Law Center Adjunct Professor of Law (November 1, 1993) 
{hereinafter Simmons Interview]. See also Garber, supra note 27 (quoting University of 
Connecticut President Harry J. Hartley in reference to the men’s and women’s basketball 
programs: ‘‘Different stakes, different pressures.’’). 
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The coach of the 1990s is not only required to be an instructor, 
but also a fundraiser, recruiter, academic coordinator, public fig- 
ure, budget director, television and radio personality, alumni glad- 
hander, and whatever else the university’s athletic director or 
president may direct the coach to do in the best interest of the 
university’s athletic program. 


For some men’s coaches, such additional duties may consume a majority 
of their time. In the modern big business of college sports, ‘‘even 
winning doesn’t guarantee job security.’’®° ‘“‘The pressure to generate 
revenues from television, gate receipts, alumni donations and tourna- 
ment participation has put the bottom line or balance sheet psychology 
on an equal basis with wins and losses.’’’®* In some instances, such 
additional duties may warrant a higher salary for the men’s coach.” 
Even if the female coach can show that her job is substantially equal 
to the male coach’s job, however, the university still has several 
affirmative defenses at its disposal. 


2. The ‘‘Factor Other Than Sex’’ Defense 


If a female coach can show that she is paid less than a male coach 
for equal work, ‘‘the burden shifts to the employer to show that the 
differential is justified under one of the Act’s four exceptions.’’®* The 


Equal Pay Act provides an affirmative defense for paying a different 
salary ‘‘where such payment is made pursuant to (i) a seniority system; 
(ii) a merit system; (iii) a system which measures earnings by quantity 
or quality of production; or (iv) a differential based on any factor other 
than sex... .’’® Universities usually rely upon the fourth exception 
by asserting one or more of the following related arguments: (a) the 
salary disparity is based on the gender of the team, not the coach; (b) 
the men’s team produces revenue, and the women’s team does not; (c) 
the men’s coach has extra duties; (d) the men’s coach has more pressure 
and responsibility placed upon him; or (e) the men’s coach can com- 
mand a higher salary in the marketplace (i.e., at other schools).”° 





63. Martin J. Greenberg, College Coaching Contracts: A Practical Perspective, 1 MARQ. 
Sports L.J. 207, 208 (1991). 

64. Id. (some coaches spend less than 20% of their time actually coaching). 

65. Id. at 210. J.D. Barnett, although a winning coach at Tulsa who could boast two 
NCAA tournament appearances, ‘‘‘was fired for not making enough money for the school.’ 
[This was based, in part, on] ‘dwindling attendance, contributions and season ticket 
sales.’’’ Id. (citation omitted). 

66. Id. at 211. 

67. See Jacobs v. College of William and Mary, 517 F. Supp. 791, 797-98 (E.D. Va. 
1980) (vacating jury verdict for women’s basketball coach who could not establish equal 
work claim, since men’s coach had recruitment duties that required extended travel, was 
employed full-time all year, and coached a Division I revenue-producing sport). 

68. Corning Glass Works, 417 U.S. at 196, 94 S. Ct. at 2229. 

69. 29 U.S.C. § 206(d)(1) (1988). 

70. See Dessem, supra note 51, at 109-10, 113. 
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a. The Team Gender Justification 


Despite one commentator’s assertion that ‘‘discrimination based upon 
the sex of the students coached is by its very terms not ‘based on any 
other factor than [gender],’’’”? the Equal Pay Act’s coverage probably 
is limited to discrimination based on the coach’s gender.” Thus, the 
first way a university may defeat an Equal Pay Act claim is by showing 
that male coaches of women’s teams receive compensation proportionate 
to female coaches of women’s teams, but less than male coaches of 
men’s teams.”° In fact, the GAO Report found that the average compen- 
sation for female coaches of women’s Division I basketball actually is 
higher than that of male coaches of women’s basketball.”* This fact 
undermines the strength of claims of salary discrimination under the 
Equal Pay Act. 

If a college decides to pay the female coach of a women’s team less 
than the coach of the men’s team, even for reasons unrelated to the 
coach’s gender, it still violates the Equal Pay Act if the institution’s 
practice discourages women from applying to coach men’s teams. This 
is because such discouragement is ‘‘a reason related to the [gender] of 
the coaches,’’ and ‘‘casts doubt on the bona fides of the school district’s 
claim to have based the difference in pay of coaches of male and of 
female teams solely on the sex of the team members. ‘‘’® 


Even if the school district is entitled to insist that coaches and 
coached be of the same sex, if the work of each coach is the same 





71. Id. at 110. 

72. Barbara A. McDonald, Note, Equal Pay for Coaches of Female Teams: Finding a 
Cause of Action Under Federal Law, 55 Notre Dame L. REV. 751, 753-54 (1980) (citing 
statutory language and legislative history). See 109 Conc. REC. 9206 (1963) (remarks of 
Rep. Goodell) (referring to differentials that would be justified under the Act if based on 
permissible factors ‘‘and not on the basis of whether employees are women or men’’). 
But see Dessem, supra note 51, at 110 (‘‘it would be anomalous for a court to accept as 
a defense to one federal antidiscrimination law (the Equal Pay Act) a school board 
justification which most likely is itself violative of another federal antidiscrimination 
statute (Title IX)’’). While this result does appear anomalous, it has not stopped federal 
courts from holding, ‘‘The reference to ‘‘‘factor other than sex’’’ refers to the sex of the 
employee, not the sex of the employer’s customers, clients, or suppliers.’’ Madison, 818 
F.2d at 581 (rejecting a district court ruling that the gender of the students could not 
justify a difference in pay) (citations omitted). 

The court noted that small-town high school athletics (the subject of Madison) can 
represent a ‘‘different world’’ from college sports because of the pressure to ‘‘compete 
for money”’ at the college level. Id. at 583. However, the court’s broad reference to 
‘‘students, customers, . . . clients or suppliers,’’ id., indicates that this analysis would 
apply to any situation in which discrimination is based on the gender of a person other 
than the employee. 

73. See McDonald, supra note 72, at 754. 

74. GAO Report, supra note 29, at 15 fig. 11. Despite slightly higher male earnings 
from additional school benefits and outside income, the larger disparity in base salaries 
led to average total earnings of $47,400 for women and $41,300 for men. Id. 

75. Madison, 818 F.2d at 584. 
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and the reason for the difference in pay is the difference in the 
sex of the coach, the Equal Pay Act is violated. An employer 
cannot divide equal work into two job classifications that carry 
unequal pay, forbid women to compete for one of the classifica- 
tions, and defend the resulting inequality in pay between men 


and women by reference to a ‘‘factor other than [the sex]’’ of the 
employees.’”® 


If a university has followed a policy of preventing or discouraging 
women from coaching men’s teams, therefore, it will not prevail by 


asserting a ‘‘team gender’’ argument under the ‘‘factor other than sex’’ 
defense.” - 


b. The Revenue-Production Justification 


The second way a university may attempt to satisfy the ‘‘factor other 
than sex’’ defense is by arguing that the lower salary paid to the female 
coach is based on the fact that her sport does not generate revenue. In 
analyzing this revenue- production defense, ‘‘it should be initially 
determined whether the [men’s] sports in question are really profitable 
or if their gate receipts are in fact necessary to support the greater 
expense of such sports to the [university].’’”* 

The majority of men’s intercollegiate athletic programs are, in fact, 


not profitable. Football either is not offered or does not pay for itself 
at ninety-one percent of all NCAA member institutions across all di- 
visions.”? In men’s basketball, a sport more relevant to the present 
analysis, the situation is only slightly better: the majority of NCAA 
institutions, with the exception of Division I-A, run a fiscal deficit in 
their men’s basketball programs.®° Even in Division I-A, 34% of the 





76. Id. (emphasis added and citation omitted). The court found this case analogous 
to a situation in which the employer operates a bona fide seniority system (the Act’s 
first exception) and yet prevents a woman from obtaining additional seniority because of 
her gender. Any difference in pay would be due to her gender, not the seniority scheme. 
Id. 

77. But see Hodgson v. Robert Hall Clothes, Inc., 473 F.2d 589, 594 (3d Cir. 1973) 
(segregation by gender of salespeople that was justified by ‘‘legitimate business purpose”’ 
did not defeat validity of salary differential based on lower profits in women’s clothing 
department). 

78. Dessem, supra note 51, at 113. 

79. Feb. 1993 Hearing, supra note 13, at 23 (statement of Donna Lopiano). In schools 
offering football in Divisions I-AA, II, and III, the percentage of institutions with deficit 
football programs is, respectively, 94, 97, and 99. Id. In Division I-A, 45% run deficit 
programs, which average an annual shortfall of $638,000. Id. See also id. at 9 (statement 
of Thomas K. Hearn, Jr., President, Wake Forest University) (‘‘Another widespread 
mistaken perception is that football, because it is a major and highly visible revenue 
sport, generates large profits ... . It is an enormously expensive sport, so that profits— 
where they exist—are insignificant in all but a fraction of NCAA Division I-A schools.’’). 

80. Id. at 24. The deficit percentages in these divisions are: I-AA (74%), I-AAA 
(75%), II (90%), and Ill (97%). Id. 
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men’s basketball programs average a debt of $238,000 a year.*' There- 
fore, profit generation alone can be a valid defense, if at all, in only a 
small fraction of cases. 

Many consider that the revenue-generating aspect of men’s basketball 
makes it an entirely different sport from women’s basketball.** In 
Division I-A schools, the revenue generated by ticket sales and tour- 
naments, which strongly correlates with a coach’s ability to produce 
wins,* is an extremely important contributor to an athletic department’s 
ability to meet expenses.** 

Under the Equal Pay Act, permitting higher salaries for positions that 
generate higher profits has found some judicial support.** In Hodgson 
v. Robert Hall Clothes,®* the Third Circuit held, ‘‘[E]Jconomic benefits 
to an employer can justify a wage differential.’’”*” Courts examining pay 
disparities under the Equal Pay Act accord substantial deference to the 
business decisions of employers.** Because of the reluctance of courts 
to question an employer’s discretion under the Equal Pay Act, a female 





81. Id. 

82. Simmons Interview, supra note 62; Christine Brennan and Gabby Richards, 
Women Taking to The Courts: Title IX Inaction Now Costing Schools, WasH. Post, Aug. 
7, 1993, at F1 (‘‘Athletic directors like Maryland’s Andy Geiger maintain that the men’s 
[basketball] coach and the women’s [basketball] coach do not have equivalent jobs even 
though they coach the same sport.’’). 

83. See Lee Shearer, Bulldog Inc., Ga. TREND, Feb. 1992, at 42. 

84. See GAO Report, supra note 29, at 7 fig. 3 (ticket sales provide 35% of revenue, 
while bowls, tournaments, and television contribute another 14%). 

85. See, e.g., Hein v. Oregon College of Educ., 718 F.2d 910, 916 (9th Cir. 1983) 
(finding that greater financial benefits from coach of men’s basketball may constitute a 
‘factor other than gender’’). 

86. 473 F.2d 589 (3rd Cir. 1973), cert. denied, 414 U.S. 866, 914 S. Ct. 50 (1973). 

87. 473 F.2d at 594. In Hodgson, the defendant-clothing store justified paying a 
higher base salary to its salesmen than to its saleswomen because of the higher profitability 
of its men’s department (the merchandise in that department was sold at higher prices), 
in which only men were permitted to work. Id. at 590-91. The court found that it made 
‘good business sense’’ to pay less to those who sell commodities that cannot obtain as 
high a price, id. at 595, and further, that the evidence ‘‘proved that Robert Hall’s wage 
differentials were not based on [gender] but instead fully supported the reasoned business 
judgment that the sellers of women’s clothing could not be paid as much as the sellers 
of men’s clothing.’’ Id. at 597. 

88. See Kouba v. Allstate Ins. Co., 691 F.2d 873, 876-77 (9th Cir. 1982) (citations 
omitted): 

[A] factor used to effectuate some business policy is not prohibited simply 
because a wage differential results .. . . The Equal Pay Act entrusts employers, 
not judges, with making the often uncertain decision of how to accomplish 
business objectives .... A pragmatic standard, which protects against abuse 
yet accommodates employer discretion, is that the employer must use the factor 
reasonably in light of the employer’s stated purpose as well its other practices. 
But see Equal Employment Opportunity Comm’n v. Hay Assocs., 545 F. Supp. 1064, 
1084 (E.D. Pa. 1982) (holding that employer violated Equal Pay Act since jobs were 
substantially equal and employer could not show that male’s work ‘‘actually was more 
profitable’). 
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coach will face difficulty if the men’s program actually is more prof- 
itable. 


c. The Extra Duties Justification 


A third way that an institution can justify salary differentials using 
the ‘‘factor other than sex’’ defense is to show that the men’s team 
coach has greater duties than the women’s team coach.*®? However, in 
claiming that a salary disparity is based on additional duties, a uni- 
versity must avoid several ‘‘refining factors’’ that limit the success of 
this justification. A claim that male employees perform extra tasks will 
fail if: some males receive a higher salary ‘‘without doing the extra 
work’’; female employees also perform extra work or are not given the 
opportunity to do so; or the purported extra duties do not exist or 
consume only a ‘‘minimal amount of time and [are] of peripheral 
importance.’’®° 

Thus, the university will have to show that the men’s coach actually 
performs the asserted extra duties, and that the women’s coach does 
not.*' It must prove the economic value of those additional duties, and 
that they bear a relation to the salary differential.°*? The employer also 
must show either that women are unavailable to perform the ‘‘extra’’ 
duties,** or that they at least have been given the opportunity to accept 
them. However, extra time-consuming duties of the men’s head coach 
may be offset if he has a greater number of assistants available.® In 
addition, any differences in contract terms and conditions that are 
themselves based on discrimination cannot justify a higher salary. 





89. See supra notes 62-67 and accompanying text. Doctrinally, a ‘‘factor other than 
sex’’ defense based on greater job duties is equivalent to refuting a plaintiff’s claim that 
her job is ‘‘substantially equal’’ to a male employee who is paid a higher salary. 
Functionally, the only difference is that while the production burden initially is on the 
plaintiff to establish a prima facie case under the Equal Pay Act, if she succeeds in doing 
so, the burden then shifts to the university to prove its defense. Corning Glass Works, 
417 U.S. at 196, 94 S. Ct. at 2229 (1974). 

90. Brennan v. Prince William Hosp. Corp., 503 F.2d 282, 286; (4th Cir. 1974), cert. 
denied, 420 U.S. 972, 95 S. Ct. 1392 (1975) (citations omitted) (judgment for Secretary 
of Labor because occasional performance of additional duties by male orderlies, many of 
which also were performed by female nurse’s aides, did not affect substantial equality 
of overall work). See also 29 C.F.R. § 1620.20(d) (1994). 

91. Prince William Hosp., 503 F.2d at 286; 29 C.F.R. § 1620.20(a)-(b) (1994). 

92. Corning Glass Works, 417 U.S. at 204-5, 94 S. Ct. at 2233; Schultz v. Wheaton 
Glass Co., 421 F.2d 259, 266-67 (3d Cir. 1970). 

93. Schultz, 421 F.2d at 267. 

94. Burkey v. Marshall County Bd. of Educ., 513 F. Supp. 1084, 1092 (N.D. W. Va. 
1981). 

95. Madison, 818 F.2d at 583 (although having a greater number of assistants normally 
entails greater responsibility, record showed that assistant coaches were timesavers for 
the head coach). 

96. Burkey, 513 F. Supp. at 1092; Coble v. Hot Springs Sch. Dist. No. 6, 682 F.2d 
721, 734 (8th Cir. 1982) (holding class of female coaches was discriminated against on 
the basis of gender under Title VII because the assignment of longer contracts and ‘‘extra 
duty stipends’’ claimed to support male coaches’ greater compensation itself was based 
on gender discrimination). 
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While an athletic department easily may show that the men’s bas- 
ketball coach actually performs other tasks such as fundraising, it may 
be difficult to prove the exact correlation between those duties and the 
pay difference,’ and thus, rule out the possibility that the difference 
actually is based on gender discrimination. This is true especially when 
female coaches of women’s non-revenue teams at a particular school 
are paid less than the male coaches of the corresponding men’s non- 
revenue teams.* It also will be difficult for most universities to show 
that they have given a women’s coach the opportunity to raise money 
by properly funding and promoting the sport. Thus, the job difference 
that would justify the higher salary may itself be the result of past and 
ongoing discrimination against the women’s program. The fundraising 
duties of the men’s coach also must be shown to add substantial time 
requirements to his job beyond that of the women’s coach. Any extra 
time spent by the men’s coach on additional tasks may be offset by 
time saved on other tasks, given that most men’s teams have more 
assistants than women’s teams have. Thus, in many instances the 
men’s coach must spend no more time at his job than the women’s 
coach must spend at her job.’ 


d. The Pressure and Responsibility Justification 


A university that pays disparate coaching salaries also may assert, in 


a fourth variation of the ‘‘factor other than sex’’ defense, that the men’s 
team coach has greater pressure and responsibility placed upon him 
than has the complaining female coach.’ Indeed, many Division I-A 
men’s basketball coaches are expected to raise money,’ a requirement 
that can add significant pressure to the job.*** Men’s basketball is ‘‘more 





97. See 29 C.F.R. § 1620.14(a) (1994) (‘‘[I]t is pertinent to inquire whether and to 
what extent significance has been given to such differences in setting the wage levels.’’); 
J. RALPH LINDGREN ET AL., SEX DISCRIMINATION LAW IN HIGHER EDUCATION: THE LESSONS OF 
THE Past DECADE 20-21 (1984) (‘‘Colleges and universities that do not have merit systems 
of salary administration or that do but do not administer them in an orderly and objective 
way are certainly more vulnerable to challenge under the Equal Pay Act than are those 
that do.’’) (citation omitted). 
98. This is typically the case. See discussion supra note 60 and accompanying text. 
99. See supra notes 30-31 and accompanying text. 
100. Chris Weller, University of Maryland women’s basketball coach, was asked re- 
cently if her job was equivalent to that of men’s basketball coach Gary Williams: 
In terms of the hours we put in, yes. ... In terms of the kinds of things we 
do, no. I wish it would be the same, but it’s not. I have to do different things 
because I don’t have the secretarial staff he has, for example. Very likely, I 
might be involved in something like that... . 

Brennan & Richards, supra note 82. 

101. See discussion supra notes 62-67 and accompanying text. 

102. Simmons Interview, supra note 62. 

103. The EEOC regulations that interpret the Equal Pay Act acknowledge this reality 
by stating, ‘‘Job factors which cause mental fatigue and stress, as well as those which 
alleviate fatigue, are to be considered in determining the effort required by the job.’’ 29 
C.F.R. § 1620.16(a) (1994). 
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highly visible and popular,’’** and thus, may constitute a source of 
additional pressure on the men’s coach. Of course, if this added stress 
is offset by additional secretarial and coaching assistance,’ or is only 
‘fa peripheral part of [the coach’s] employment,’’’® it will not justify 
a higher salary for the male coach.’” 

The EEOC defines ‘‘responsibility’’ under the Equal Pay Act as being 
‘concerned with the degree of accountability required in the perform- 
ance of the job, with emphasis on the importance of the job obliga- 
tion.’’?°* Some courts have found a greater amount of responsibility to 
be sufficient justification for paying higher salaries.‘ Of course, the 
same refining factors noted above would apply to this ‘‘factor other 
than sex’’ variation as well.’’° Thus, a university would have to prove 
in each case that: the men’s team coach actually shouldered such 
additional responsibility; the extra responsibility was enough to make 
the compared jobs different in a significant way; the extra duties bore 
some relation to the salary differential; and women were not discour- 
aged from becoming coaches of men’s teams. 


e. The Marketplace Justification 


Finally, in a fifth ‘‘factor other than sex’’ justification, the institution 
may argue that a male coach can command a higher salary in the 


marketplace than the female coach can command; thus, simple eco- 
nomic demand requires that he be paid more.'" A university may argue 
that it must offer competitive compensation packages in order to ‘‘com- 





104. Dessem, supra note 51, at 113. 

105. See 29 C.F.R. § 1620.16(a) (1994) (factors that ‘‘alleviate fatigue’’ are considered 
equally with those that cause it); Madison, 818 F.2d at 583 (assistant coaches were 
timesavers and boys’ coach had more assistants per player than girls’ coach). 

106. Prince William Hosp., 503 F.2d at 290. 

107. See Dessem, supra note 51, at 113 n.67 (quoting 1977 letter from an official in 
HEW Office for Civil Rights that stated, ‘‘[P]ublic pressure involved does not appear to 
relate to either the skill, effort, or responsibility required of coaches or to the conditions 
under which they work’’) (internal edits and quotation marks omitted). 

108. 29 C.F.R. § 1620.17(a) (1994). 

109. See, e.g., Horner v. Mary Inst., 613 F.2d 706, 714 (8th Cir. 1980) (boys’ coach, 
who reported directly to school head and parents, differed form girls’ coach in degree 
of accountability and importance of job obligation); Equal Employment Opportunity 
Comm'n v. Hay Assocs., 545 F. Supp. 1064, 1083 (E.D. Pa. 1982) (female employee 
could not establish prima facie case under Equal Pay Act when compared with male 
who had ‘‘more responsibility and different job duties’’). 

110. See supra notes 75-76, 89-100 and accompanying text. 

111. Howard Athletic Director David Simmons explained that the ‘‘going rate’ differs 
between coaches of men’s and women’s basketball, and that the inquiry from his point 
of view must be what he has to pay to attract a quality coach, noting that paying below 
market rate will only bring someone with no experience. As an example, he stated that 
considering the fact that his football coach was entertaining offers from three other 
universities, he must pay him more to keep him. Simmons Interview, supra note 62. Of 
course, the acknowledgement that paying less money ensures inferior coaching works 
against a college in the Title [IX context, as discussed in more detail below. 
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pete’’ for the best talent and ensure more wins and revenue." While 
this argument has received some support,’ it has come under more 
attack than the other arguments discussed above.'* In Corning Glass 
Works v. Brennan,'** Justice Marshall, in writing for the majority, 
warned against differentials that reflect ‘‘a job market in which [the 
employer can] pay women less than men for the same work.’’""® ‘‘[Tak- 
ing] advantage of such a situation may be understandable as a matter 
of economics, but [such differentials] nevertheless became illegal once 
Congress enacted into law the principle of equal pay for equal work.’’!” 
As with every affirmative defense, the employer bears the burden of 
showing precisely how market demand caused the higher salary: 


Merely claiming that [coaches] of certain [sports] or with certain 
qualifications are worth more does not explain away discrepancies 
absent an explanation of how those factors actually resulted in an 
individual [coach] earning more than another — especially when 
the evidence shows that women with equal or greater qualifications 
who [coached] the same [sports] were paid less.*® 


The credibility of an asserted ‘‘market force defense’’ is ‘‘diminished’’ 
if ‘‘those charged with hiring did not inform themselves of the market 
rates of particular expertise, experience, or skills,’’ and if there was no 
‘‘bargaining over initial salaries.’’'® 


f. Summary 


As indicated, an educational employer may be able to justify paying 
a lower salary to a female coach under the Equal Pay Act’s ‘‘factor 
other than sex’’ defense if: the discrimination is based on the gender 





112. See Shearer, supra note 83 (‘‘Paying football and basketball coaches $100,000 
and spending $500,000 a year to recruit athletes may seem excessive, but that’s what it 
takes to compete.’’). 

113. See Horner, 613 F.2d at 714 (higher salary for male teacher justified when 
applicant rejected initial offer because he could command a higher salary at another 
school); Christensen v. Iowa, 563 F.2d 353, 356 (8th Cir. 1977) (finding ‘‘nothing in the 
text and history of Title VII suggesting that Congress intended to abrogate the laws of 
supply and demand,”’ and refusing to ‘‘interpret Title VII as requiring an employer to 
ignore the market in setting wage rates for genuinely different work classifications’’). 

114. See Kouba, 691 F.2d at 877 n.7 (noting disagreement among courts regarding 
marketplace justification). 

115. 417 U.S. 188, 94 S. Ct. 2223 (1974). 

116. Id. at 205, 94 S. Ct. at 2233. 

117. Id. Accord Kouba, 691 F.2d at 876 n.6 (‘‘Not every reason making economic 
sense is acceptable.’’). 

118. Brock v. Georgia S.W. College, 765 F.2d 1026, 1037 (11th Cir. 1985). 

119. Id. (citation and internal quotation marks omitted). A ‘‘market worth”’ defense, 
therefore, may succeed only on an individualized basis, in which the employer can show 
that the market values that particular employee more, as opposed to men in general, 
and how the asserted market value ‘‘actually resulted in’’ the higher salary. 
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of the team, not the gender of the coach; the men’s team produces 
more revenue than the women’s team; the men’s coach must perform 
more duties without additional support; or the men’s coach must bear 
more pressure or responsibility than the women’s coach. Several refin- 
ing factors limit the defense, including: the requirement of a substantial 
difference in the positions created by the extra duties or responsibilities; 
the opportunity for the female coach to undertake the same duties or 
responsibilities; and a demonstrable relationship between the job dif- 
ference and salary differential. 


B. Title VII 


Plaintiffs complaining of disparate coaching salaries under Title VII 
of the Civil Rights Act of 1964'?° benefit from a broader standard than 
the Equal Pay Act. However, Title VII claimants suffer from infirmities 
similar to those in the Equal Pay Act, and may encounter negative case 
law and the possible success of a Bona Fide Occupational Qualification 
(BFOQ) defense by the university. Therefore, as under the Equal Pay 
Act, a female coach may face great difficulty in stating a claim under 
Title VII. 


1. The Difficulty in Stating a Claim Under Title VII 


Title VII makes it illegal for one who employs more than fifteen 
persons to ‘‘discriminate against any individual with respect to his 
compensation, terms, conditions, or privileges of employment, because 
of such individual’s ... sex... .’’? The ‘“‘Bennett Amendment’’ to 
Title VII limits this general prohibition by exempting pay differentials 
that are ‘‘authorized’’ by the Equal Pay Act.'?? In County of Washington 
v. Gunther, '** the Supreme Court held, ‘‘[OJnly differentials attributable 
to the four affirmative defenses of the Equal Pay Act are ‘authorized’ 
by that Act within the meaning of § 703(h) of Title VII.’’'** However, 





120. Pub. L. No. 88-352, 78 Stat. 253 (codified as amended at 42 U.S.C. §§ 2000e to 
2000e-17 (1988 & Supp. V 1993). 

121. 42 U.S.C. § 2000e-2(a)(1) (1988). 

122. The Bennett Amendment is an exception to Title VII: 

It shall not be an.unlawful employment practice under this subchapter for any 
employer to differentiate upon the basis of sex in determining the amount of 
‘the wages or compensation paid or to be paid to employees of such employer 
if such differentiation is authorized by the provisions of section 206(d) of Title 
29 [the Equal Pay Act]. 

42 U.S.C. § 2000e-2(h) (1988). 

123. 452 U.S. 161, 101 S..Ct. 2242 (1981). 

124. Id. at 171, 101 S. Ct. at 2249. The Court based its conclusion on the language of 
the Bennett Amendment, the amendment’s legislative history, and the ‘‘remedial purposes 
of Title VII and the Equal Pay Act.’’ Id. at 178, 101 S. Ct. at 2252. It held that the 
plaintiffs, female jail guards who did not contest the lower courts’ finding that their jobs 
were not equal to the male guards, were not prevented from proving that they were 
nonetheless the victims of intentional sex discrimination. Id. at 181, 101 S. Ct. at 2254. 
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Title VII is broader than the Equal Pay Act, because although Title VII 
incorporates the Act’s affirmative defenses, it does not contain the Act’s 
‘‘equal work’’ requirement. '*° 

The ability of a female coach to state a claim under Title VII, however, 
was rejected in two federal district court cases in which male coaches 
of women’s teams were paid the same as female coaches of women’s 
teams. In Jackson v. Armstrong School District,'*° the district court 
accepted the assertion by the plaintiffs, who were two female high 
school girls’ basketball coaches, that they performed work equal to or 
greater than the male coaches of the boys’ basketball teams.'?”7 However, 
the court observed that the male and female coaches of girls’ basketball 
teams within the defendant school district all were paid exactly the 
same amount, thus defeating plaintiffs’ claim: 


It is clear from the statute that the sex of the claimants must be 
the basis of the discriminatory conduct. Here plaintiffs are not 
discriminated against because of their sex. They are treated equally 
with the men who coach women’s basketball. Allowing their 
claim, as stated, to stand would not only emasculate the statutory 
language but would embrace a construction that renders the sex 
of the employee immaterial to the claim.'”* 


An identical result was reached in Kenneweg v. Hampton Township 
School District on similar facts. '?° 

Thus, if female coaches of women’s teams make the same or higher 
salary as male coaches of women’s teams, the female coaches likely 
will not survive summary judgment when suing on disparate salary 
grounds alone.'*° The prospective plaintiff in such instances, therefore, 





125. 29 C.F.R. § 1620.27(a) (1994) (‘‘[A]ny violation of the Equal Pay Act [EPA] is 
also a violation of [T]itle VII. However, [T]itle VII covers types of wage discrimination 
not actionable under the EPA. Therefore, an act or practice . . . that is not a violation of 
the EPA may nevertheless be a violation of [T]itle VII.’’). 

126. 430 F. Supp. 1050 (W.D. Pa. 1977). 

127. Id. at 1052 (‘‘In reality, considering the disparities in natural ability long nurtured 
by tradition with the misguided notion now being repressed that the game was meant 
to be played only by males, a good argument could be made that schooling the female 
gender in such rudiments as dribbling and jump-shooting is indeed more difficult.’’). 

128. Id. (emphasis added). Noting further that the plaintiffs did not argue that they 
were prevented from coaching men’s basketball because of their gender, the court held 
that plaintiffs failed to state a claim under Title VII and accordingly granted summary 
judgment for the defendant. Id. at 1053. The court treated the Title VII part of defendant’s 
motion as one for summary judgment, as mandated by Rule 12(b)(6) of the Federal Rules 
of Civil Procedure, because it ‘‘considered matters other than the complaint in ruling on 
the motion.” Id. n.5. 

129. 438 F. Supp. 575 (W.D. Pa. 1977). 

130. But see Hill v. Nettleton, 455 F. Supp. 514, 519 (D. Colo. 1978): 

Counsel for [Colorado State University] assert that the athletic programs for 
males and females were so different that the less favorable conditions of the 
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must prove either intentional discrimination against her based on her 
sex, or that a neutral policy has resulted in a disproportionately adverse 
impact on female coaches.'*' 


2. Disparate Treatment 


The best potential argument for a female coach—other than direct 
evidence of salary discrimination against her because of her gender— 
is that she was discriminated against intentionally by being denied a 
position coaching a men’s team because of her gender. This would 
require a plaintiff to show that the employer has a policy of not hiring 
women to coach the higher-paying men’s teams, or of discouraging 
women from applying for such positions.'*? Such a facial classification 
is direct evidence of intentional discrimination, and would relieve the 
plaintiff of the burden of proving discriminatory motive.'** Even if this 
type of policy is unwritten, but discourages a qualified female coach 
from applying to coach a men’s team, it violates Title VII.’ 

While such policies have been found at the high-school level,'*> no 
reported cases to date have found the existence of such a policy at the 
collegiate level. Even if such a policy were found, the university might 
allege successfully that gender is a BFOQ under the circumstances. 

Section 703(e) of Title VII declares that it is not illegal to hire or 
employ someone on the basis of gender if gender ‘‘is a bona fide 
occupational qualification [BFOQ] reasonably necessary to the normal 
operation of that particular business or enterprise... .’’** Although 
the Supreme Court declared in Dothard v. Rawlinson’’ that it will 





plaintiff's employment were justified by the lack of comparability of the position 
of coaches and administrators in the two programs. They contend that there 
was no evidence of a difference between the treatment given to the plaintiff 
and any male coaches of women’s athletic teams. That argument is reflective 
of the very kind of gender classifications and double standards which have 
been outlawed by Title VII. 

131. The author has relied in part on CHARLES F. ABERNATHY, CIvIL RIGHTS AND CONSTI- 
TUTIONAL LITIGATION (1992) to guide the analysis of disparate treatment and disparate 
impact claims. 

132. See Jackson, 430 F. Supp. at 1052 (implying that such an allegation would have 
protected plaintiffs’ complaint from dismissal, by noting that the plaintiffs did not charge 
“‘that they were denied men’s basketball coaching positions because they are women’’); 
Madison, 818 F.2d at 584-85 (quoted supra notes 75-76 and accompanying text). 

133. See International Union v. Johnson Controls, Inc., 499 U.S. 187, 111 S. Ct. 1196 
(1991); ABERNATHY, supra note 131, at 582. 

134. Burkey, 513 F. Supp. at 1090 n.3, 1091, 1097 (holding that unwritten policy of 
denying women the opportunity to coach high school boys’ sports, which was admitted 
by defendant’s superintendent, deterred qualified plaintiff from applying for position as 
boys’ coach, and was not supported by a bona fide occupational qualification (BFOQ), 
constituted illegal discrimination under Title VII and 42 U.S.C. § 1983). 

135. See, e.g., Madison, 818 F.2d at 584-85; Burkey, 513 F. Supp. at 1090-91. 

136. 42 U.S.C. § 2000e-2(e)(1) (1988). 

137. 433 U.S. 321, 97 S. Ct. 2720 (1977). 
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narrowly construe the BFOQ defense,'** the Court recognized at least 
one situation in which gender may serve as a BFOQ."*® A university 
may argue that its policy of hiring only males to coach men’s teams is 
necessary for two reasons: (1) young male athletes respond better to 
male coaches, and (2) the ‘‘locker room problem.’’ 

Recent studies by a Temple University sports psychologist showed 
that men resisted being coached by the opposite sex, while women did 
not.'*° Courts and the Equal Employment Opportunity Commission have 
refused to permit employers to discriminate based on ‘‘customer pref- 
erence’’ when their clientele is sexually integrated.‘*? However, these 
precedents may be distinguished from the field of athletics, in which 
courts have broadly approved the segregation of the sexes, particularly 
in contact sports.'*? 

The other possible way of asserting that sex is a BFOQ is for a 
university to plead the ‘‘locker room problem:’’'** that privacy concerns 
dictate that a woman cannot coach men’s sports, because a necessary 
part of the job is circulating through the locker room before, during, 
and after games and practices, when players are sometimes less than 
fully clothed.'** A coach who was a woman, therefore, would be 
restricted in her ability to fully coach her players.*** Since the institution 





138. Id. at 334, 97 S. Ct. at 2729. 

139. Id. at 336, 97 S. Ct. at 2730 (finding sex was a BFOQ for the position of prison 
guard where maintaining security went to the ‘‘essence’’ of the job and the atmosphere 
of Alabama’s prisons was notoriously violent). See also Telephone Interview with Marc 
Rosenblum, Office of General Counsel, Equal Employment Opportunity Commission, and 
Adjunct Professor of Law, Georgetown University Law Center (December 2, 1993) [here- 
inafter Rosenblum Interview]. Mr. Rosenblum indicated, however, that although gender 
sometimes may serve as a BFOQ, each such instance presents difficult proof issues, as 
well as a balancing test between the needs of the employer and the employee. Id. Thus, 
it would be difficult to prove a team’s expected reactions if a female coach never had 
been hired before. Similarly, complaints by the team members for ‘‘razzing’’ by other 
athletes may not be considered as significant an employer interest as the safety concerns 
presented in Dothard, and may be outweighed by the gender discrimination against the 
coach. 

140. Libman, supra note 11. The researcher, Carol Oglesby, said, ‘‘Boys regarded their 
female coaches as out of place. ‘The clash becomes almost visceral’... . ‘The boys on 
(teams coached by women) were getting razzed for maybe being less masculine than 
players on other teams.’’’ Gary Libman, Number of Women Coaches Decreases, L.A. 
Times, Nov. 12, 1990, at E2. 

141. See, e.g., ABERNATHY, supra note 131, at 609-10 (citing Diaz v. Pan American 
World Airways, 442 F.2d 385 (5th Cir. 1971)); 29 C.F.R. § 1604.2(a)(1)(iii)-(a)(2) (1994) 
(‘‘refusal to hire an individual because of the preferences of co-workers, the employer, 
clients or customers,’’ except where ‘‘necessary for the purpose of authenticity or 
genuineness,’’ is not a BFOQ). 

142. See Jane C. Avery, Annotation, Validity, Under Federal Law, of Sex Discrimi- 
nation in Athletics, 23 A.L.R. FED. 664, 671 § 4 (1992). 

143. Madison, 818 F.2d at 585, 589. 

144. See 34 C.F.R. § 106.61 (1993) (recipient institution may consider, as a BFOQ, 
‘fan employee’s sex in relation to employment in a locker room or toilet facility used 
only by members of one sex’’). 

145. Rosenblum Interview, supra note 139. Of course, this argument could be deployed 
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could argue that its policy is based on the ‘‘sexual properties’’ of the 
coach and not stereotypes or her ‘‘gender-based physical and mental 
attributes,’’'“* it may be justified in refusing to hire female coaches for 
men’s teams.'*” The coach’s last resort would be to attempt a disparate 
impact claim. 


3. Disparate Impact 


Some commentators recommend using Title VII disparate impact 
analysis to circumvent the problems inhering where female coaches are 
paid less for coaching females.'** Claiming disparate impact allows a 
plaintiff to avoid the need to show discriminatory intent, and requires 
her to present evidence only that a neutral policy disproportionately 
affects members of one gender.'*® The ‘‘neutral’’ policy complained of 
might be the payment of a lower salary to the women’s coach based 
on the gender of the players, or based on the team’s lack of revenue 
production. Since the majority of women’s coaches today are male,'° 
however, disparate impact claims cannot be based on a theory that 
discriminating against coaches of women’s teams impacts women dis- 
proportionately.*** A plaintiff also could not argue successfully that 
since nearly all female coaches coach female teams, a ‘‘neutral’’ policy 
of paying lower salaries to coaches of women’s teams ‘‘has a disparate 
impact on females who choose a career in coaching.’’**? Such ‘‘bottom- 





conversely to bar men from coaching female athletes. Since the NCAA’s latest count 
reveals that about 55% of women’s head coaches are men, NCAA Stupy, supra note 14, 
at 6 tbl. 3, there does not seem to be much opposition based on privacy concerns, in 
that context, to hiring coaches of the opposite gender. 

146. ABERNATHY, supra note 131, at 609. 

147. Women coaches may attempt to show intentional discrimination against them in 
other ways by relying on circumstantial evidence of intent under the traditional disparate 
treatment framework set forth in Texas Dep’t of Community Aff. v. Burdine, 450 U.S. 
248, 101 S. Ct. 1089 (1981). However, the female plaintiff may face difficulty in attempting 
to make out a prima facie case, in showing that she is qualified for the position applied 
for, as the university might argue that the male they hired has more playing experience, 
giving him a necessary insight into the sport. See Kouba, 691 F.2d at 876 (‘‘factors such 
as training and experience that may reflect opportunities denied to women in the past”’ 
are within ‘‘factor other than sex’’ defense incorporated by Bennett Amendment to Title 
VII). Even if a female applicant could state a prima facie claim, however, the university 
would not have much difficulty in asserting a legitimate non-discriminatory reason (such 
as experience). The plaintiff then would have to prove that the proffered reason is a 
pretext for discrimination. St. Mary’s Honors Center v. Hicks, 113 S. Ct. 2742 (1993). 
See Sennewald v. University of Minn., 847 F.2d 472, 474 (8th Cir. 1988) (affirming 
finding that plaintiff failed to show that University’s proffered reasons of program needs, 
spectator appeal, and profit potential for decision denying her full-time assistant coach 
status were a pretext for discrimination). 

148. See, e.g., Dessem, supra note 51, at 105-07; McDonald, supra note 72, at 758- 
62. 

149. Griggs v. Duke Power Co., 401 U.S. 424, 91 S. Ct. 849 (1971). 

150. See discussion supra note 32 and accompanying text. 

151. McDonald, supra note 72, at 759. 

152. Id. 
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line’ analysis,*** however, was rejected by the Supreme Court in Wards 
Cove Packing Co., Inc. v. Atonio.’™* 

Furthermore, under Griggs v. Duke Power Co.,‘** an employer may 
justify a neutral rule having a disproportionate impact on one gender 
by demonstrating that the rule is based upon a ‘‘business necessity.’’’*® 
A university that can prove that the pay disparity is related to the 
income generated by the men’s sport, with the additional duties and 
responsibilities placed on coaches of men’s teams, may be able to show 
a sufficient business necessity.'*” 





153. See ABERNATHY, supra note 131, at 579-80. 

154. 490 U.S. 642, 109 S. Ct. 2115 (1989) (holding that general statistics showing that 
nonwhites are underrepresented in certain jobs will not alone establish a prima facie 
case of disparate impact). Disparate impact analysis compares competitors for the same 
job. See Hazelwood Sch. Dist. v. United States, 433 U.S. 299, 308 n.13, 97 S. Ct. 2736, 
2742 n.13 (1977) (‘‘[w]hen special qualifications are required to fill particular jobs, 
comparisons to the general population (rather than to the smaller group of individuals 
who possess the necessary qualifications) may have little probative value’’); CHARLEs F. 
ABERNATHY, CIVIL RIGHTS Up-DaTE: EEO Law AFTER THE Civil RIGHTS ACT OF 1991 28-30 
app. A (1993) [hereinafter ABERNATHY, Civit RiGHTs Up-Date] (females who choose a career 
in coaching and males who choose a career in coaching cannot be considered properly 
compared under Wards Cove). 

155. 401 U.S. 424, 91 S. Ct. 849 (1971). 

156. The Civil Rights Act of 1991 amended Section 2000e-2 of Title VII by adding 
subsection (k), ‘‘Burden of proof in disparate impact cases’’: 

(1)(A) An unlawful employment practice based on disparate impact is estab- 

lished under this subchapter only if— 

(i) a complaining party demonstrates that respondent uses a particular em- 

ployment practice that causes a disparate impact on the basis of ... sex ... 

and the respondent fails to demonstrate that the challenged practice is job 

related for the position in question and consistent with business necessity. 
Pub. L. No. 102-166, § 105(a), 105 Stat. 1074 (as codified at 42 U.S.C. § 2000e-2(k) (1988 
& Supp. V 1993)). This defense was made easier for an employer to meet in Wards Cove, 
490 U.S. at 659, 109 S. Ct. at 2126 (employer’s asserted goals need only be ‘“‘legitimate,’’ 
not ‘‘indispensable,’’ to the business). It is not clear whether the Civil Rights Act of 
1991 overturned the Wards Cove view of business necessity. ABERNATHY, CiviL RIGHTS UP- 
DaTE, supra note 154, at 7-11. The 1991 Act clearly did overturn Wards Cove on the 
burden of proof to show business necessity; by requiring the employer to ‘‘demonstrate”’ 
business necessity, the Act forced employers to bear the ‘‘burdens of production and 
persuasion.’’ 42 U.S.C. § 2000e(m) (1988 & Supp. V 1993). 

157. To ultimately prevail, the plaintiff would have to show that the employer’s 
reasons are pretextual because its goals can be served by an alternative neutral rule that 
causes less of a disproportionate impact. Griggs, 401 U.S. 424, 91 S. Ct. 849 (1971); 
ABERNATHY, Civil RicHts Up-Date, supra note 154, at 5. Although Wards Cove deferred 
to employers in determining whether there is such an alternative, 490 U.S. at 661, 109 
S. Ct. at 2126, the Civil Rights Act of 1991 inserted into Title VII the dictate that the 
‘demonstration [of alternative employment practice] shall be in accordance with the law 
as it existed on June 4, 1989 [before Wards Cove].’’ 42 U.S.C. § 2000e-2(k)(T)(C) (1988 
& Supp. V 1993). 

Any need to rely on business necessity, however, is greatly diminished by the Bennett 
Amendment’s incorporation of the four Equal Pay Act affirmative defenses into Title VII. 
See supra notes 122-125 and accompanying text. The ‘‘factor other than sex’’ defense 
has been described as being both ‘‘different from and broader than the ‘‘‘business 
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C. Summary 


The foregoing Equal Pay Act and Title VII analyses indicate that 
there are several circumstances that may justify an institution’s paying 
a lower salary to a female coach than to the male coach of the corre- 
sponding men’s team, including: discrimination based on the team’s 
gender rather than on the coach’s gender; added duties or responsibility; 
and revenue generation. There are many ‘“‘refining’’ factors, however, 
that limit the use of these justifying circumstances at most universities, 
such as: the failure of most men’s sports to generate revenue; the 
presence of more assistants for men’s coaches; the denial of men’s team 
coaching positions to female coaches; and the lack of effort expended 
by universities to promote women’s sports. The remainder of this article 
will demonstrate that under Title IX the circumstances under which 


coaches of women’s teams may be paid less should be restricted even 
further. 


II. ANALYSIS OF DISPARATE SALARIES UNDER TITLE IX 


The preceding section described the circumstances under the Equal 
Pay Act and Title VII that justify paying to a female coach of a women’s 
intercollegiate athletic team a salary that is less than that paid to the 
male coach of the corresponding men’s team, as well as the ‘‘refining 
factors’ that limit the legitimate assertion of those justifications. This 
section further limits the justifications a university may offer for dis- 
parate salaries by using a Title IX analytical framework to eliminate 
discrimination based on the female team’s gender and profit potential 
as legitimate rationales for paying a lower salary to a female coach.'* 
This section presents an analysis of the statutory language and legis- 
lative history of Title IX, the regulations promulgated to implement it, 
subsequent Congressional activity, recent case law, and the policy goals 
behind Title IX, all of which support the additional limitations pro- 
posed. The first step in this analysis is to establish Title IX’s applica- 
bility to athletics and employment. 





necessity’ defense established in Griggs.’’ Equal Employment Opportunity Comm'n v. 
Sears, Roebuck & Co., 628 F. Supp. 1264, 1330 n.87 (1986). Courts have disagreed as to 
whether, in equal pay claims brought under Title VII, the employer bears the burden of 
persuasion on its ‘‘factor other than sex’’ defense as it does under the Equal Pay Act. 
See Kouba, 691 F.2d at 875-78 (holding that employer bears burden of persuasion under 
Title VII regarding factor other than sex defense, but granting broad deference to 
employer’s ‘‘business reasons‘‘); Sears, Roebuck & Co., 628 F. Supp. at 1328-32 (holding 
that the Bennett Amendment does not incorporate the Equal Pay Act’s burdens of proof); 
id. at 1328 n.5 (listing cases applying EPA analysis to Title VII); Marcoux v. Maine, 797 
F.2d 1100, 1105 (1st Cir. 1986) (documenting disagreement among courts). 

158. The remaining analysis, therefore, must shift in part to focus on the female 
players in order to refute sufficiently the common justifications for paying a lower salary 
to a female coach. Although this article focuses on female coaches, some of the following 
analysis applies to male coaches of women’s teams as well. 








1995] LOWER PAY FOR WOMEN’S COACHES 


A. Applicability of Title IX to Athletics and Employment 
1. Athletics 


Title IX of the Education Amendments of 1972 broadly prescribes: 


No person in the United States shall, on the basis of sex, be 
excluded from participation in, be denied the benefits of, or be 
subjected to discrimination under any education program or activ- 
ity receiving Federal financial assistance . . . .** 


The legislative history of Title IX does not indicate whether athletic 
programs were intended to be covered by the statute.’ Only two 
references were made to athletics during the Congressional debate, both 
regarding integration of facilities.'™ 

Congressional decisions since Title IX’s enactment, however, support 
the application of Title IX to athletic programs.’*? Two years after 





159. Education Amendments of 1972, Pub. L. No. 92-318, § 901(a), 86 Stat. 373 
(codified as amended at 20 U.S.C. § 1681 (1988)). The remainder of Section 1681(a) lists 
exceptions for admissions policies, religious schools, military academies, public schools 
that traditionally admit only persons of one gender, social fraternities and sororities and 
youth service organizations, boy or girl conferences, father-son and mother-daughter 
activities, and beauty pageant scholarships. Id. Each agency distributing federal funds is 
directed to enforce § 1681 by issuing rules and regulations that are not effective until 
they have been approved by the President. Each agency is authorized to terminate 
financial assistance to programs found in non-compliance with those regulations. 20 
U.S.C. § 1682 (1988). 

160. See S. Rep. No. 798, 92d Cong., 2d Sess. 148 (1972), reprinted in 1972 U.S.C.C.A.N. 
2462, 2608 (conference report); Richard M. Graf, Note, Title IX and Intercollegiate 
Athletics: Adducing Congressional Intent, 24 B.C. L. REv. 1243, 1266-68 (1983) (docu- 
menting ambiguity of House and Senate debate); Note, Sex Discrimination and Iniercol- 
legiate Athletics: Putting Some Muscle on Title IX, 88 YALE L.J. 1254, 1255 n.11 (1979) 
(noting adoption of Title IX in conference without formal hearings or committee report) 
{hereinafter Note, Sex Discrimination and Intercollegiate Athletics]. But see Feb. 1993 
Hearing, supra note 13, at 3 (statement of Rep. Stearns) (‘‘One of Congress’s desires in 
passing [T]itle IX was to give young women, like young men, the opportunity to benefit 
from participating in intercollegiate athletics.’’). 

161. 117 Conc. REc. 30,407 (1971) (statement of Sen. Bayh) (‘‘I do not read this as 
requiring integration of dormitories between the sexes, nor do I feel it mandates the 
desegregation of football fields .. . . We are not requiring that intercollegiate football be 
desegregated, nor that the men’s locker room be desegregated.’’); 118 Conc. REC. 5807 
(1972) (statement of Sen. Bayh) (agencies enforcing Title IX may permit differential 
treatment based on gender only in ‘‘very unusual cases where such treatment is absolutely 
necessary to the success of the program—such as in. . . sports facilities or other instances 
where personal privacy must be preserved’’). 

162. See Thomas A. Cox Intercollegiate Athletics and Title IX, 46 Geo. WasH. L. REv. 
34, 36-37 (1977). Congress rejected (or took no action on) several proposals that would 
have exempted revenue-producing sports or all athletic programs from Title IX’s mandate. 
See 121 Conc. REC. 19,209 (1975) (statement on Rep. Martin) (introduction of H. Con. 
Res. 310, disapproving of HEW Title IX regulations); id. at 22,940 (statement of Sen. 
Laxalt) (submission of S. Con. Res. 52, disapproving of HEW athletics regulations); id. 
at 23,845 (statement of Sen. Helms) (introduction of S. 2146, a bill to amend Title IX to 
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passing Title IX, Congress adopted an amendment offered by Senator 
Jacob Javits requiring the Secretary of Health, Education and Welfare 
(HEW) to publish regulations ‘‘which shall include with respect to 
intercollegiate athletic activities reasonable provisions considering the 
nature of particular sports.’’** Debate over the reach of Title IX in 
relation to athletics was caused in part by broad disagreement over 
whether Title IX applied only to specific programs that received federal 
funds, or to an entire institution if any part thereof received federal 
funds.'** Congress resolved this issue by adopting the ‘‘institution- 
wide’”’ approach in the Civil Rights Restoration Act of 1987.1 

HEW promulgated Title IX regulations effective July 21, 1975.'* 
Section 86.41, the primary athletic provision, proscribes discrimination 
in athletic programs offered by recipients of federal financial assis- 
tance.'®” It further requires that a recipient institution sponsoring ath- 





exclude athletics and employment, noting death in Senate Labor and Public Welfare 
Committee of S. Con. Res. 46, disapproving HEW regulations). Congress later amended 
and limited Title IX in areas other than athletics when it disagreed with agency inter- 
pretations of the statute. North Haven Bd. of Educ. v. Bell, 456 U.S. 512, 534 & n.25, 
102 S. Ct. 1912, 1925 & n.25 (1982) (describing subsequent additions of exceptions (6)- 
(9) to § 901(a) of Title IX). For a thorough summary of the legislative and post-enactment 
history (including unsuccessful amendments) of Title IX, see NANcy D. CAMPBELL ET AL., 
SEx DISCRIMINATION IN EDUCATION: LEGAL RIGHTS AND REMEDIES app. M (1983). 

163. Education Amendments of 1974, Pub. L. No. 93-380, § 844, 88 Stat. 612 (codified 
at 20 U.S.C. app. § 1681 (1988)). 

164. See Grove City College v. Bell, 465 U.S. 555, 104 S. Ct. 1211 (1984) (agencies 
may regulate only the Title IX program receiving federal funds, not the entire institution); 
Janet L. Kuhn, Title IX: Employment and Athletics are Outside HEW’s Jurisdiction, 65 
Geo. L.J. 49 (1976); Cox, supra note 162, at 37-40. 

165. For the purposes of this chapter, the terms ‘‘program or activity’ and ‘‘program’’ 
mean all of the operations of— 

eo 2°22 
(2)(A) a college, university, or other postsecondary institution, or a public 
system of higher education . . . any part of which is extended Federal financial 
assistance... . 
Pub. L. No. 100-259, § 3(a), 102 Stat. 28 (as codified at 20 U.S.C. § 1687 (1988) (emphasis 
added)). 

166. 45 C.F.R. §§ 86.1-86.71 (1993). 

167. Id. § 86.41. The regulation reads, in pertinent part: 

(a) General. No person shall, on the basis of sex, be excluded from participation 
in, be denied the benefits of, be treated differently from another person or 
otherwise be discriminated against in any interscholastic, intercollegiate, club 
or intramural athletics offered by a recipient, and no recipient shall provide 
any such athletics separately on such basis. 

(b) Separate teams. Notwithstanding the requirements of paragraph (a) of this 
section, a recipient may operate or sponsor separate teams for members of each 
sex where selection for such teams is based upon competitive skill or the 
activity involved is a contact sport. However, where a recipient operates or 
sponsors a team in a particular sport for members of one sex but operates or 
sponsors no such team for members of the other sex, and athletic opportunities 
for members of that sex have previously been limited, members of the excluded 
sex must be allowed to try-out for the team offered unless the sport involved 
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letics must provide ‘‘equal athletic opportunity for members of both 
sexes,’’ and lists ten factors that will be considered in assessing equality 
of opportunity."** Two of these factors apply to coaches: ‘‘opportunity 
to receive coaching’’ and ‘‘assignment and compensation of 
coaches... .’"* 

Following the end of the ‘‘adjustment period,’’ which allowed post- 
secondary institutions three years to achieve full compliance,'? HEW 
received nearly 100 complaints of discrimination in athletics against 
more than 50 colleges and universities. This prompted HEW to issue a 
‘‘Policy Interpretation’’ on December 11, 1979, specifically aimed at 
intercollegiate athletics.'7’ The Policy Interpretation explained in greater 
detail aspects of the program to be examined in assessing compliance 
with the ten factors of section 86.41, and added recruitment of student 
athletes and provision of administrative and clerical support services 





is a contact sport. For the purposes of this part, contact sports include boxing, 
wrestling, rugby, ice hockey, football, basketball and other sports the purpose 
of [sic] major activity of which involves bodily contact. 
(c) Equal opportunity. A recipient which operates or sponsors interscholastic, 
intercollegiate, club or intramural athletics shall provide equal athletic oppor- 
tunity for members of both sexes. In determining whether equal opportunities 
are available the Director will consider, among other factors: 
(1) Whether the selection of sports and levels of competition effectively 
accommodate the interests and abilities of members of both sexes; 
(2) The provision of equipment and supplies; 
(3) Scheduling of games and practice time; 
(4) Travel and per diem allowance; 
(5) Opportunity to receive coaching and academic tutoring; 
(6) Assignment and compensation of coaches and tutoring; 
(7) Provision of locker rooms, practice and competitive facilities; 
(8) Provision of medical and training facilities and services; 
(9) Provision of housing and dining facilities and services; 
(10) Publicity. 
Unequal aggregate expenditures for members of each sex or unequal expenditures for 
male and female teams if a recipient operates or sponsors separate teams will not constitute 
non-compliance with this section, but the Director may consider the failure to provide 
necessary funds for teams of one sex in assessing the equality of opportunity for members 
of each sex. 

168. Id. § 86.41(c). 

169. Id. § 86.41(c)(5)-(6). All ten of the factors are relevant for purposes of this article, 
however, since they impact a coach’s ability to attract star players, winning potential 
(which affects compensation), and the sport’s revenue-generating potential. Additionally, 
the HEW regulations require a recipient that awards athletic scholarships to award them 
to male and female athletes in the same proportion as male and female athletes participate 
in the athletic program. Id. § 86.37(c). 

170. Id. § 86.41(d). The transition period thus ended on July 20, 1978. 

171. Policy Interpretation of Title IX and Intercollegiate Athletics, 44 Fed. Reg. 71,413 
(1979) (codified at 45 C.F.R. § 86.41) [hereinafter Title IX Policy Interpretation]. The 
Interpretation was intended to ‘‘explain{] the regulation so as to provide a framework 
within which the complaints can be resolved, and to provide institutions of higher 
education with additional guidance on the requirements for compliance with Title IX in 
intercollegiate athletic programs.’’ Id. 
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as additional factors.’ In accordance with the command of the Javits 
Amendment to consider ‘‘the nature of the particular sports,’’'?? HEW 
listed four sets of ‘‘nondiscriminatory factors’’ that justify differences 
in benefits or opportunities.'”* Based on a 1978 opinion of the General 
Counsel of HEW, the Policy Interpretation declared that ‘‘football or 
other ‘revenue producing’ sports cannot be exempted from coverage of 
Title IX.’’?75 


2. Employment 


Unlike athletics, gender discrimination in educational employment 
was addressed directly and repeatedly in the legislative history of Title 
IX as an evil to be eliminated by that enactment.’”* The employment 
portion of the regulations promulgated under Title IX (‘‘Subpart E’’) 
prohibit sex discrimination in various aspects of educational employ- 
ment.'””? Subpart E contains a general prohibition mirroring Title IX’ 
and specific restrictions that parallel Title VII.1”? Otherwise-prohibited 





172. Id. at 71,415, 71,417. HEW declared, ‘‘Institutions will be in compliance if the 
compared program components are equivalent, that is, equal or equal in effect. Under 
this standard, identical benefits, opportunities, or treatment are not required, provided 
the overall effect of any differences is negligible.’’ Id. at 71,415. 

173. See supra note 163 and accompanying text. 

174. The four areas are: (1) factors ‘‘inherent to the basic operation of specific sports’’ 
such as rules of play, equipment, rates of injury, and facilities required for competition; 
(2) disparities resulting from ‘‘special circumstances of a temporary nature’’ such as 
annual fluctuations in recruiting needs; (3) special demands involving competitive events 
drawing large crowds (so long as ‘‘the recipient does not limit the potential for women’s 
athletic events to rise in spectator appeal and if the levels of event management support 
available to both programs are based on [gender]-neutral criteria’); and (4) differences 
based on adoption of voluntary affirmative action plans designed to overcome historically 
limited participation by the members of one sex, as authorized by 45 C.F.R. § 86.3(b). 
Title IX Policy Interpretation, supra note 171, at 71,415-16. 

175. Id. at 71,421. Title IX enforcement duties later were transferred from HEW to the 
Office for Civil Rights (OCR) of the new Department of Education. 45 Fed. Reg. 30,802, 
30,955. (1980). OCR recodified athletics regulations virtually identical to those promui- 
gated by HEW. 34 C.F.R. Part 106 (1992). Thus, references to the primary athletic 
regulation will be to 34 C.F.R. § 106.41 for sake of uniformity. 

176. See, e.g., 118 Conc. REC. 5803-10, 5813-14 (1972) (statements of Sen. Bayh and 
studies decrying sex discrimination in various aspects of educational employment). 
Several of the statements and studies published in the Congressional Record of the Title 
IX debate specifically addressed the discriminatory compensation paid to women em- 
ployed in higher education. Id. at 5804-05, 5809-10. See also North Haven, 456 U.S. at 
523-30, 102 S. Ct. at 1919-22. 

177. 34 C.F.R. §§ 106.51-106.61 (1994). 

178. ‘‘No person shall, on the basis of sex, be excluded from participation in, be 
denied the benefits of, or be subjected to discrimination in employment . . . under any 
education program or activity operated by a recipient which receives or benefits from 
federal financial assistance.’’ Id. § 106.51(a)(1). 

179. The following practices are among those forbidden: discriminatory employment 
decisions; segregations; classifications; tests or criteria having a disproportionately ad- 
verse effect on one gender; gender discrimination in recruitment, job classification, 
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practices are permitted if sex is a BFOQ, which occurs only if consid- 
eration of the gender of the employee ‘‘is essential to successful oper- 
ation of the employment function concerned.’’ Actions still are 
prohibited, however, that are ‘‘based upon alleged comparative em- 
ployment characteristics or stereotyped characterizations of one or the 
other sex, or upon preference based on sex of the recipient, employees, 
students, or other persons.’’**? After considerable debate over the le- 
gality of HEW’s Subpart E regulations,'** the Supreme Court held that 
the regulations were valid under Title IX in North Haven Board of 
Education v. Bell.'* 

HEW’s 1979 Policy Interpretation expanded on the factors to be 
considered in assessing an institution’s compliance with the ‘‘assign- 
ment and compensation of coaches and tutors’’ equal opportunity factor 
of the athletics regulation.'** In its Policy Interpretation, HEW stated 





payment of fringe benefits or operation of such a plan; and gender discrimination based 
on marital, parental, head of household or principal wage earner status or pregnancy. 
Id. § 106.51.-106.57. Regarding compensation, recipient institutions are prohibited from 
making or enforcing a policy based on gender that makes distinctions in compensation, 
or ‘‘[rjesults in the payment of wages to employees of one sex at a rate less than that 
paid to employees of the opposite sex for equal work on jobs the performance of which 
requires equal skill, effort, and responsibility, and which are performed under similar 
working conditions.’’ Id. § 106.54. 

180. Id. § 106.61. See also supra note 161. 

181. 34 C.F.R. § 106.61 (1994) (emphasis added). The quoted language apparently 
distinguishes between consideration of gender when it is essential to the job (permitted) 
and when it is based on a mere preference (prohibited). A recipient institution is allowed 
to consider an employee’s gender ‘‘in relation to employment in a locker room or toilet 
facility used only by members of one sex.’’ Id. See discussion supra notes 141-45 and 
accompanying text. 

182. Despite Congress’ decision not to invalidate the Subpart E regulations—see Todd 
Brower, Now You See It, Now You Don’t: Title IX as an Alternative Remedy for Sex 
Discrimination in Educational Employment, 31 N.Y.L. Scu. L. Rev. 657, 673 (1986)— 
several federal courts held that the regulations were not authorized by Title IX. See, e.g., 
Romeo Community Sch. v. HEW, 600 F.2d 581 (6th Cir. 1979), cert. denied, 444 U.S. 
972, 100 S. Ct. 467 (1979); Junior College Dist. of St. Louis v. Califano, 597 F.2d 119 
(8th Cir. 1979), cert. denied, 444 U.S. 972, 100 S. Ct. 467 (1979) (both holding HEW 
regulations unauthorized by Title IX). See generally P. Rene Summers, Annotation, 
Application of Title IX of the Education Amendments of 1972 (20 U.S.C.S. §§ 1681 et 
seq.) to Sex Discrimination in Educational Employment, 54 A.L.R. FED. 522 (1981 & 
Supp. 1993) (collecting cases). This caused HEW to suspend temporarily its enforcement 
of Subpart E. Title IX Policy Interpretation, supra note 171, at 71,416 n.6. 

183. 456 U.S. 512, 102 S. Ct. 1912 (1982). The Court held the regulations were valid 
because ‘‘Title IX proscribes employment discrimination in federally funded education 
programs... .’’ Id. at 535-36, 102 S. Ct. at 1925-26. The Court relied on: the statutory 
language of Title IX, id. at 521, 102 S. Ct. at 1918 (‘‘Because § 901(a) neither expressly 
nor impliedly excludes employees from its reach, we should interpret the provisions as 
covering and protecting these ‘persons’ unless other considerations counsel to the con- 
trary.’’); its legislative history, id. at 522-30, 102 S. Ct. at 1918-23; and post-enactment 
history, id. at 530-35, 102 S. Ct. at 1923-25. 

184. 34 C.F.R. § 106.41(c)(6) (1992). Because HEW had suspended enforcement of 
Subpart E at the time of the Policy Interpretation’s publication, it based the section of 
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that a violation of Section 106.41(c)(6) would be found ‘‘only where 
compensation or assignment policies or practices deny male and female 
athletes coaching of equivalent quality, nature, or availability.’’*® 

HEW acknowledged, however, that ‘‘[n]ondiscriminatory factors’’ such 
as ‘‘the range and nature of duties, the experience of individual coaches, 
the number of participants for particular sports, the number of assistant 
coaches supervised, and the level of competition’’ could justify different 
compensation of coaches where they ‘‘represent valid differences in 
skill, effort, responsibility or working conditions.’’*° The Policy Inter- 
pretation stated that compliance would be assessed by examining such 
factors as rate of compensation, duration of contracts, experience, nature 
of coaching duties, and working conditions.’*” HEW added ‘‘provision 
of support services’’ as a factor in considering the equality of athletic 
opportunity, since athletic opportunity is affected ‘‘to the extent that 
the provided services enable coaches to perform better their coaching 
functions.’’1* 

Thus, Title IX, as interpreted by its implementing agencies, prohibits 
gender discrimination in educational employment in two ways. First, 
it prohibits gender discrimination against a coach-employee under its 
broad statutory language, Congressional intent, and implementing re- 
gulations, as the Supreme Court found in North Haven. Second, Title 
IX proscribes compensation that denies students equal athletic oppor- 


tunity. This dual preclusion of gender discrimination in employment 
does not provide exceptions for salary disparities based on the female 
gender of the players or on the failure of a sport to generate revenue, 
as explained in the following section. 


B. Elimination of ‘‘Team Gender’’ and ‘‘Revenue-Production’’ 
Justifications under Title IX 


1. Team Gender Justification 


The conclusion that Title IX prohibits a university from justifying 
payment of a lower salary to a female coach based on the gender of 
the female players is supported by the language and intent of Title IX, 
as well as by the interpretations of its implementing agencies. Both the 





the Interpretation relating to coaches on its § 106.41(c)(6) authority to consider coaches’ 
compensation in determining ‘‘the equality of athletic opportunity provided to male and 
female athletes.’ Title [IX Policy Interpretation, supra note 171, at 71,416 n.6. 

185. Title IX Policy Interpretation, supra note 171, at 71,416. 

186. Id. ‘‘Similarly, there may be unique situations in which a particular person may 
possess such an outstanding record of achievement as to justify an abnormally high 
salary.’’ Id. 

187. Id. 

188. Id. at 71,417. Compliance with this factor will be determined by assessing the 
amount of administrative, secretarial, and clerical assistance provided to men’s and 
women’s programs. Id. 
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language of Title IX*®® and the available legislative history’ evidence 
a broad Congressional intent to eliminate all vestiges of gender discrim- 
ination in education. If Title IX is to be given ‘‘the scope that its 
origins dictate,’’ it must be accorded ‘‘a sweep as broad as its lan- 
guage.’’'*' By passing Title IX, Congress ‘‘mandated nothing less than 
a general policy against sex discrimination in education.’’'*? Judicial 
interpretations of Title IX accordingly have granted the statute an 
expansive reading: 


The reported decisions reveal a heightened sensitivity to the his- 
tory of sex discrimination in athletics, and a judicial endorsement 
of the policy of maximizing athletic opportunity for females... . 
It is clear that the overall governmental goal to be achieved is 
equality of athletic opportunity for both sexes.'” 


Of course, most civil rights statutes are interpreted broadly, and a 
mere declaration that a statute should be read broadly does not define 
how broadly. However, Title [IX bears important differences in statutory 
language from the Equal Pay Act and Title VII, the two statutes that 
have been interpreted to permit salary discrimination against coaches 
based on the gender of their players.*™ 

Judge Posner, writing for the Seventh Circuit in EEOC v. Madison,** 


relied on the Equal Pay Act’s fourth affirmative defense’ in holding 
that ‘‘‘factor other than sex’ refers to the sex of the employee, not the 
sex of the employer’s customers, clients, or suppliers.’’'” Title IX, 
however, contains no ‘‘factor other than sex’’ defense. 

In Jackson v. Armstrong School District,’ the district court relied 
specifically on the language in Title VII that forbids discrimination 
‘‘because of such individual’s . . . sex’’**® in holding, ‘‘It is clear from 





189. 20 U.S.C. § 1681 (1988). 

190. Because Title IX originated as a floor amendment, there is no relevant committee 
report or other history, save the statements of Senator Bayh in introducing and debating 
his amendment. See North Haven, 456 U.S. at 527, 102 S. Ct. at 1921. Bayh’s statements, 
‘fas those of the sponsor of the language ultimately enacted, are an authoritative guide 
to the statute’s construction.’’ Given the absence of other legislative history, these 
statements ‘‘are the only authoritative indications of congressional intent regarding the 
scope of §§ 901 and 902.”’ Id. at 526-27, 102 S. Ct. at 1920-21. See 117 Conc. REc. 
30,403-08 (1971); 118 Conc. REc. 5803-14 (1972). 

191. North Haven, 456 U.S. at 521, 102 S. Ct. at 1918 (citations omitted). 

192. Note, Sex Discrimination and Intercollegiate Athletics, supra note 160, at 1261. 

193. Haffer v. Temple Univ., 678 F. Supp. 517, 524 (E.D. Pa. 1987) (citations omitted), 
modified, 1988 WL 3845 (E.D. Pa., Jan. 19, 1988). 

194. See supra notes 71-72, 125-28 and accompanying text. 

195. 818 F.2d 577 (7th Cir. 1987). 

196. 29 U.S.C. § 206(d)(1) (1988). 

197. Madison, 818 F.2d at 581. 

198. 430 F. Supp. 1050 (W.D. Pa. 1977). 

199. 42 U.S.C. § 2000e-2(a)(1)-(2) (1988). 
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the statute that the sex of the claimants must be the basis of the 
discriminatory conduct.’’?°° Neither Title IX nor its implementing re- 
gulations, which provide that ‘‘no person’’ shall be discriminated 
against ‘‘on the basis of sex,’’?°' contains similar language that would 
limit their coverage to discrimination against the employee. Thus, one 
reasonably can conclude that Title IX reaches salary discrimination 
based on the gender of the team and not the coach, because of: (1) the 
broad interpretation provided Title IX in combatting sex discrimination 
in educational employment; (2) Congress’ demonstrated ability to limit 
the reach of its employment discrimination statutes to the gender of 
the employee; and (3) Congress’ decision not to limit Title IX in this 
fashion. 

Furthermore, the regulations and Policy Interpretation issued by the 
agency charged with enforcing Title IX? may be read to prohibit salary 
discrimination based on the gender of the student athletes in two 
separate ways. First, OCR’s Subpart E employment regulations can be 
interpreted to reach this conduct. In defining the permissible bounds 
of a BFOQ defense, section 106.61 forbids taking employment actions 
according to ‘‘preference based on sex of the recipient, employees, 
students, or other persons... .’’°? The regulation thus indicates, as 
neither the Equal Pay Act nor the Title VII regulations do,” that a 
discriminatory practice based on the gender of the students cannot 
qualify as a BFOQ. 





200. Jackson, 430 F. Supp. at 1052. Although not pointed out by the court, Title VII's 
incorporation of the Equal Pay Act’s ‘‘factor other than gender’’ defense, see supra notes 
123-25 and accompanying text, is another source for a conclusion that Title VII permits 
discrimination based on the gender of the students. 

201. 20 U.S.C. § 1681 (a) (1988); 34 C.F.R. §§ 106.41(a), 106.51(a) (1994). 

202. Normally, when construing a statute, the interpretation of the agency charged 
with enforcing that statute is accorded great deference, particularly when it is longstand- 
ing. Chevron U.S.A. v. Natural Resources Defense Council, Inc., 467 U.S. 837, 104 S. 
Ct. 2278 (1984); North Haven, 456 U.S. at 522 n.12, 102 S. Ct. at 1918 n.12 (citing 
NLRB v. Bell Aerospace Co., 416 U.S. 267, 274-75, 94 S. Ct. 1757, 1761-62 (1974)). In 
North Haven, however, the Court declined to give the Subpart E regulations the usual 
deference, citing a changed administrative interpretation of Title IX and a disagreement 
between the Secretary of Education and Attorney General over the legality of the 
employment regulations. North Haven, 456 U.S. at 522 n.12, 102 S. Ct. at 1918 n.12. 
The Reagan Administration infighting cited in North Haven, however, did not apply to 
the § 106.41 athletics regulation or the Policy Interpretation promulgated thereunder. 
Furthermore, the employment regulations were upheld by the Supreme Court in North 
Haven, and have remained unchanged for thirteen years since that dispute (nearly twenty 
years without significant amendment since their original effective date in 1975). Thus, 
the complete Title IX regulation and Policy Interpretation should be accorded the standard 
deference. See Roberts, 998 F.2d at 828 (according substantial deference to HEW’s 1979 
Policy Interpretation of its regulations); Favia, 812 F.2d Supp. at 584 (‘‘OCR’s policy 
interpretation deserves our great deference’’) (citing Chevron). 

203. 34 C.F.R. § 106.61 (1994) (emphasis. added). 

204. Compare 29 C.F.R parts 1604, 1620 (1994). 
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Second, OCR has indicated clearly that discriminatory compensation 
of coaches, if it denies students equal athletic opportunity,? is pro- 
hibited by Title IX.2°° Thus, the statutory language, broad intent, and 
judicial and administrative interpretations of Title IX, read together, 
preclude the discriminatory payment of coaches’ salaries based on the 
gender of the students coached. 


2. Revenue-Production Justification 


The rationale of paying coaches of female teams less than coaches of 
men’s teams because women’s sports earn less profit than men’s sports 
also should be considered unavailable under Title IX. This result follows 
when one considers two factors in combination: (1) the equal athletic 
opportunity mandate of Title IX, of which compensation paid to coaches 
is an integral element, does not make an exception for ‘‘revenue’’ 
sports; and (2) gender discrimination in educational employment is 
forbidden independently and broadly under Title IX. 


a. The Denial of Equal Athletic Opportunity to Female Students 


When originally enacting Title IX?’ and in later years,2* Congress 
saw fit to add exclusions to the coverage of Title IX. None of these 
restrictions exempt revenue-generating athletic programs. The Office 


for Civil Rights, in interpreting its regulations, listed the permissible 
factors that may justify differences in athletic programs?”* or compen- 
sation of coaches,?*° none of which included income generation. In fact, 
the OCR stated that ‘“‘revenue producing’ sports cannot be exempted 
from coverage of Title [X.’’?" 





205. On how payment of disparate salaries discriminates against students, see discus- 
sion infra notes 221-24 and accompanying text. 

206. 34 C.F.R. § 106.41(c)(5)-(6) (1992); Title IX Policy Interpretation, supra note 171, 
at 71,415-16. In addition, a declaration by a university that a lower salary discriminates 
against students, the primary beneficiaries of Title IX, appears in itself to violate the 
statute. It is an implicit admission of a policy that purposefully denies equality of athletic 
opportunity. 

207. See 20 U.S.C. § 1681(a)(1)-(5) (1988) (exceptions for admissions policies of private 
undergraduate institutions, religious schools, military academies, and public schools that 
traditionally have had a policy of admitting only persons of one gender). 

208. Pub. L. No. 93-568, § 3(a), 88 Stat. 1862 (1974) (adding paragraph (6) to 20 
U.S.C. § 1681(a), exempting social fraternities and sororities and youth service organi- 
zations); Pub. L. No. 94-482, § 412(a), 90 Stat. 2234 (1976) (adding paragraphs (7) to (9) 
for boy or girl conferences, father-son and mother-daughter activities, and beauty pageant 
scholarships). 

209. Title IX Policy Interpretation, supra note 171, at 71,415-16. 

210. Id. at 71,416. See supra notes 189-94 and accompanying text. 

211. Title IX Policy Interpretation, supra note 171, at 71,421. ‘‘Title IX requires that 
‘an institution of higher education must comply with the prohibition against sex discrim- 
ination imposed by that title and its implementing regulations in the administration of 
any revenue producing intercollegiate athletic activity.’’’ Id. at 71,419 (quoting Opinion 
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Courts have shown a similar refusal to accept the argument that 
revenue generation justifies the denial of equal athletic programs. In 
Blair v. Washington State University,?‘? the Supreme Court of Wash- 
ington held that football could not be excluded when determining 
whether gender equity exists in a university’s athletic program, despite 
football’s ‘‘unique function’’ and the fact that it is ‘‘operated for profit 
under business principles.’’?? The court found that to exclude football 
‘‘would prevent sex equity from ever being achieved since men would 
always be guaranteed many more participation opportunities than 
women... .’’?* The court in Haffer v. Temple University?*® held that 
although a university has legitimate interests in ‘‘obtaining favorable 
publicity’’ and in generating revenues from its sports, ‘‘it is clear that 
financial concerns alone cannot justify gender discrimination.’’?"® 

Thus, team income cannot justify paying lower salaries to women’s 
coaches if such salaries deny women athletes equal athletic opportunity. 
OCR’s Title IX regulations indicate that the Department of Education 
believes that disparate coaches’ salaries indeed may have such an effect. 
The regulations designate compensation of coaches as a factor to be 
used in determining whether an institution has met its Title IX obli- 
gation of providing equal athletic opportunity to all of its students.?’” 





of HEW General Counsel 1 (April 18, 1978)). The areas in which disparities were felt to 
be justified by revenue status were limited to equipment, nature of facilities required for 
competition, event management, and other such factors ‘‘inherent to the basic operation 
of specific sports.’’ Id. at 71,415-16. 

212. 740 P.2d 1379 (Wash. 1987) (en banc). 

213. Id. at 1383. 

214. Id. ‘‘It is stating the obvious to observe the [Washington] Equal Rights Amendment 
contains no exception for football.’’ Id. See also Cape v. Tennessee Secondary Sch. 
Athletic Ass’n, 424 F. Supp. 732, 741 (E.D. Tenn. 1976) rev’d on other grounds, 563 
F.2d 793 (6th Cir. 1977) (citations omitted): 

The Court is of the opinion that the objectives of sustaining crowd interest and 
support (game receipts) are insufficient justifications to support a [gender]-based 
classification resulting in disparate educational opportunities. We note that 
administrative convenience, i.e., saving the government certain costs, has been 
rejected several times as a basis for [gender] discrimination. It is unlikely, 
therefore, that a predicted drop in crowd support and revenue would suffice to 
support a [gender]-based classification when a guaranteed savings of govern- 
mental expenditures failed to do the same. 

215. 678 F. Supp. 517 (E.D. Pa. 1987), modified, 1988 WL 3845 (E.D. Pa., Jan. 19, 
1988). 

216. Id. at 530 (citing Frontiero v. Richardson, 411 U.S. 677, 93 S. Ct. 1764 (1973)). 
Accord Favia, 812 F. Supp. at 585 (rejecting university’s financial defenses when it 
failed to satisfy the equal athletic opportunity requirements of the 1979 Policy Interpre- 
tation). The court’s holding in Haffer also was supported by evidence that revenues were 
linked to expenditures on marketing, advertising, and promotion (for which funding was 
heavily weighted in favor of men’s sports), and that ‘‘women’s teams are capable of 
generating interest and revenues if the proper investments in them are made.”’ Haffer, 
678 F. Supp. at 529-30. 

217. 34 C.F.R. § 106.41(c)(6) (1992). Although ‘‘unequal aggregate expenditures’ in 
itself ‘‘will not constitute noncompliance,’’ OCR ‘‘may consider the failure to provide 
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Congress’ subsequent amendments to Title [X,?"* and its refusal to reject 
the OCR regulations,?"® together lend weight to OCR’s consideration of 
coaches’ salaries in this regard.??° 

That payment of a lower salary ensures inferior coaching is assumed 
by those involved with men’s athletics,??? and surely cannot cease to 
apply simply because the athletes coached are female instead of male. 
Better salaries attract better coaches.” Thus, female athletes often will 
receive a lower quality of coaching because their coaches are paid less 
than male athletes’ coaches.??? When considered with the widespread 
disparities in other aspects of Division I-A women’s athletic programs,?** 
the payment of lower salaries to coaches of women’s teams denies 
female athletes the equal athletic opportunity guaranteed by Title IX. 


b. The Independent Prohibition of Gender Discrimination in 
Employment Under Title IX 


Title IX, as interpreted by the Supreme Court??5 and the Department 
of Education’s Subpart E regulations,?° broadly prohibits gender dis- 
crimination in educational employment.??” Its employment discrimina- 





necessary funds for teams of one sex in assessing equality of opportunity for members 
of each sex.’’ Id. § 106.41(c). HEW interpreted that section to be violated when compen- 
sation policies ‘‘deny male and female athletes coaching of equivalent quality, nature, 
or availability.’’ Title IX Policy Interpretation, supra note 171, at 71,416. 

218. See supra note 206. 

219. See supra note 162. 

220. North Haven, 456 U.S. at 530-35, 102 S. Ct. at 1923-26. See Note, Sex Discrim- 
ination and Intercollegiate Athletics, supra note 160, at 1262 (reasonableness requirement 
of Javits Amendment and reservation of legislative veto suggest that ‘‘Congress contem- 
plated flexible, broad regulations’’ and that it desired the Department ‘‘to take a creative 
and aggressive role in formulating regulations and to implement the broadest possible 
interpretation of [Title I[X]’’). 

221. See supra notes 110-11 and accompanying text. 

222. See Shearer, supra note 83 (‘‘Paying football and basketball coaches $100,000 
and spending $500,000 a year to recruit athletes may seem excessive, but that’s what it 
takes to compete.’’). 

223. See Haffer, 678 F. Supp. at 531 (holding that evidence that compensation is a 
factor in evaluating the quality of coaching and that some women’s teams received 
inferior coaching precluded summary judgment for defendant); McDonald, supra note 
72, at 769 (lower salaries result in inferior coaching and denial of equal opportunity to 
female students in violation of Title IX). 

224. See supra notes 13-25, 28-29 and accompanying text. Division I-A schools operate 
essentially the only men’s programs that generate revenue. See supra notes 79-81. 

225. North Haven, 456 U.S. 512, 102 S. Ct. 1912 (1982). 

226. 34 C.F.R. §§ 106.51-106.61 (1992); see supra notes 177-81 and accompanying 
text. The implicit Congressional agreement with these regulations is discussed at supra 
note 162 and accompanying text. 

227. See MARTHA MATTHEWS & SHIRLEY McCung, U.S. Dep’T OF HEALTH, EDUCATION AND 
WELFARE, COMPLYING WITH TITLE [X: IMPLEMENTING INSTITUTIONAL SELF-EVALUATION 119 (1977) 
(‘‘The primary intent of the employment provisions of the Title IX Regulation is to ensure 
that true equality of opportunity exists in all employment policies, practices and proce- 
dures of an education agency or institution.’’); id. at 120 (‘‘Unequal pay for female 
employees is another area of frequent discrimination. This is most commonly found in 
the pay provided for . .. male and female coaches’’). 
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tion proscription is not as limited as Title VII and the Equal Pay Act, 
and therefore, reasonably can be read to forbid discrimination based on 
revenue-generation status. 

Title IX was created independently of the Equal Pay Act and Title 
VII as a separate remedy for employment discrimination. Senator Birch 
Bayh, author of the provisions that eventually became Title IX, made 
clear that the language that became section 901(a)??* was intended to 
ban gender discrimination in employment independently of Title IX 
and the Equal Pay Act.?2° ‘‘The Senator’s description of § 901(a), the 
‘heart’ of -his amendment, indicates that it, as well as the Title VII and 
Equal Pay Act provisions, was aimed at discrimination in employ- 
ment.’’25° 

Furthermore, Senator Bayh’s original 1971 proposal,?*' which ‘‘plainly 
was meant to proscribe discrimination in employment,’’**? did not 
include amendments of Title VII and the Equal Pay Act, thus rebutting 
any contention that Title IX’s employment discrimination proscription 
has a reach as limited as the latter statutes.2** The Supreme Court’s 
express recognition that reliance on the legislative history of Title VI 
of the Civil Rights Act of 1964?%* in interpreting Title IX is ‘‘mis- 
placed,’’?*> logically should apply with equal force to Title VII of the 
1964 Act and the 1963 Equal Pay Act, and perhaps even more so, 





228. See supra note 3. 

229. [T]he heart of this amendment is a provision banning [gender] discrimination in 
educational programs receiving Federal funds. The amendment would cover such crucial 
aspects as admissions procedures, scholarships, and faculty employment, with limited 
exceptions .. . . Other important provisions would extend the equal employment oppor- 
tunities provisions of [T]itle VII of the 1964 Civil Rights Act to educational institutions, 
and extend the Equal Pay for Equal Work Act to include executive, administrative and 
professional women. 

118 Conc. REC. 5803 (1972). 

230. North Haven, 456 U.S. at 524, 102 S. Ct. at 1919. See also id. at 525, 102 S. Ct. 
at 1920 (‘‘[Section 901(a)] covers discrimination in all areas where abuse has been 
mentioned—employment practices for faculty and administrators, ... .’’) (quoting pre- 
pared statement of Senator Bayh, 118 Conc. REc. 5807 (1972)). 

231. See 117 Conc. REc. 30,155, 30,403 (1971). 

232. North Haven, 456 U.S. at 523 n.13, 102 S. Ct. at 1919 n.13. 

233. Id. at 524 n.14, 102 S. Ct. at 1919-20 n.14. 

234. Pub. L. No. 88-352, § 601, 78 Stat. 257 (codified at 42 U.S.C. § 2000d (1988)). 
See Cannon v. University of Chi., 441 U.S. 677, 694-95, 99 S. Ct. 1946, 1956-57 (1979) 
(‘‘Title IX was patterned after [Title VI]. Except for the substitution of the word ‘sex’ in 
Title IX to replace the words ‘race, color, or national origin’ in Title VI, the two statutes 
use identical language to describe the benefited class.’’) 

235. North Haven, 456 U.S. at 529, 102 S. Ct. at 1922. 

It is Congress’ intention in 1972, not in 1964, that is significant in interpreting 
Title IX. The meaning and applicability of Title VI are useful guides in 
construing Title IX, therefore, only to the extent that the language and history 
of Title IX do not suggest a contrary interpretation .... For although two 
statutes may be similar in language and objective, we must not fail to give 
effect to the differences between them. 

Id. at 529-30, 102 S. Ct. at 1922 (citations omitted). 
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considering the different language of the latter two statutes compared 
with Title VI and Title IX. 

In addition, Title IX does not provide the ‘‘factor other than sex’’ 
defense of Title VII and the Equal Pay Act. In particular, while revenue 
generation qualifies as such a factor under the latter two statutes,”*® 
none of the statutory exceptions or permissible factors listed by OCR 
make any reference to a sport’s income as justifying lower salaries.?*” 
Moreover, the acceptance of profit as a justification for disparate salaries 
in Equal Pay Act and Title VII cases appears to be based in large part 
on the deference paid to private sector for-profit businesses.*** 

Such economic deference should be confined to cases involving the 
traditional, bipolar employment relationship in which the employee’s 
job performance is intended exclusively to economically profit the 
employer and not to benefit third party beneficiaries. It should not be 
extended to Title IX’s distinguishable context, in which a coach’s 
performance is not designed exclusively to generate profits for the 
institution. Despite the pressure exerted on some men’s programs to 
generate dollars, colleges and universities remain non-profit entities for 
tax purposes.**® Any overt claim that such institutions are for-profit 
entities, which no president or athletic director dares to make, would 
involve massive and detrimental financial implications.**° The athletic 
programs sponsored by educational institutions exist for the benefit of 
the student-athlete, not the non-profit employer.**! Neither Title VII nor 
the Equal Pay Act similarly guarantees equal athletic opportunity for 
students. Thus, the flexibility given to profit-driven employers under 





236. See supra notes 85-88 and accompanying text. 

237. See text accompanying notes 189-91 supra. 

238. See Hodgson, 473 F.2d at 595 (emphasizing that it made ‘‘good business sense’’ 
to pay saleswomen less); Kouba, 691 F.2d 873; supra notes 86-88 and accompanying 
text. In addition to the ‘‘factor other than sex’’ defense, employers under Title VII are 
permitted to assert ‘‘business necessity.’’ See supra notes 155-157 and accompanying 
text. 

239. See JOHN C. WEISTART & CyM H. LOWELL, THE LAw oF Sports §§ 1.03-1.09 (1979) 
(discussing status of amateur athlete and tax implications); Feb. 1993 Hearing, supra 
note 13, at 25, 40. 

240. Indeed, as discussed infra at notes 255-56 and accompanying text, the prevailing 
consensus today among university presidents, athletic directors, the NCAA, and Congress 
is that intercollegiate sports must move in the opposite direction, away from huge costs 
and profit-seeking behavior. 

241. See Cox, supra note 162, at 46 (‘‘[I]n the employment setting, the criterion for 
selecting employees is skill relevant to job performance. Collegiate athletic programs, on 
the other hand, have significant goals other than performance, including the goal of 
education.’’) (citations omitted). Considering the insolvency of the vast majority of athletic 
programs, see supra notes 79-81 and accompanying text, it would seem awkward to 
suggest that these programs were created simply to generate profits. See George, supra 
note 28, at 568 (‘‘Surely no one is suggesting that we got into the athletic business just 
to make money. Financially, the University would be far better off shutting down the 
program entirely and finding another place to spend $4.2 million in student fees and 
University subsidies.’’). 
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Title VII and the Equal Pay Act is not properly extended to institutions 
of higher learning under Title IX.?* 

The foregoing analysis presents the differences between Title IX’s 
prohibition of gender discrimination in employment and the prohibi- 
tions of Title VII and the Equal Pay Act. This analysis is not intended 
to suggest that the described differences in language, history, and 
contexts automatically compel a finding that Title IX’s coverage is 
broader than those two acts. While the legislative history of Title IX 
makes separate references to educational employment?** and athletics,?* 
the legal justifications for paying coaches of women’s intercollegiate 
athletic teams less than coaches of men’s teams were not addressed 
specifically. 

The analysis presented does demonstrate, however, that Title IX is 
not limited in the ways that Title VII and the Equal Pay Act are limited. 
Viewed as a whole, the following factors support the conclusion that 
Title IX prohibits salary discrimination against coaches of women’s 
teams based on the gender of the players and the lower income gen- 
erated by women’s teams: the broad language of Title IX; the expansive 
administrative and judicial interpretations of the statute; its equal ath- 
letic opportunity mandate and policy goals (set forth below); and the 
fact that these interpretations are not restricted by the language, history 
or context of Title VII and the Equal Pay Act. 


C. Title IX Policy Goals Supporting Elimination of the ‘“‘Team 
Gender’’ and ‘‘Revenue-Generation’’ Justifications 


Title IX’s primary goal of eliminating the rampant discrimination 
historically suffered by females at all levels of education requires little 
elaboration.2** The importance of an equal chance at an education 





242. Likewise, the limited availability of a ‘‘market’’ defense, supra notes 111-119 and 
accompanying text, usually will be unavailable in the circumstances under consideration. 
This defense is asserted validly only on an individual basis if it can be shown that one 
employee can command a higher salary than another. Of course, OCR will permit 
legitimate nondiscriminatory differences such as experience or record to affect salaries. 
See supra notes 188-89 and accompanying text. Universities attempting to use this 
defense in the context at issue, however, would be asserting not that the men’s coach is, 
worth more than the women’s coach, but that the male players are worth more than the 
female players. OCR and the courts have held that men cannot be treated more favorably 
because their sport generates profits. See supra notes 213-221 and accompanying text. 
Furthermore, a legitimate assertion of this defense also must show an actual link between 
the ‘‘market’’ and the salary, which cannot be shown in instances in which the coach 
of the women’s team possesses qualifications equal to or greater than the men’s coach. 
See supra notes 118-119 and accompanying text. 

243. See supra note 177 and accompanying text. 

244. See supra note 166. 

245. See, e.g., 117 Conc. REC. 30, 403-406 (1971) (statement of Sen. Bayh); 118 Conc. 
REC. 5803-12 (1972) (statement of Sen. Bayh); Title IX Policy Interpretation, supra note 
171, at 71,419 app. A (‘‘Historic Patterns of Intercollegiate Athletic Development’); 
Haffer, 678 F. Supp. at 524. 
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cannot be overstated.*** A sound education is fundamental to success 
in the marketplace. Thus, equal educational opportunity must be con- 
sidered a fundamental component of the broader social movement 
toward equal treatment of women in the economy.”*” Attainment of this 
paramount state goal should not be made to rest upon pure monetary 
gain.?** In addition, the lower revenue produced by women’s teams is 
based in part on past discrimination in the vital area of publicity.?* 
Furthermore, the effect of a revenue generation justification must be 
considered in the context of the pervasively unequal treatment of girls 
in primary and secondary schools.?*° Since, as in any other context, 
money indicates priorities, openly telling female athletes that they 
deserve fewer resources because they produce less money sends a clear 
message to female athletes that they are less important. This would 
perpetuate the sex stereotypes that Title IX was designed to eliminate.?*' 





246. Few things are clearer in the law than that the student’s interest in 
public education is subject to constitutional protection, inasmuch as it is one 
of the most important interests in our society, is frequently deemed to be among 
the most important functions of government, and is regarded as the ‘principal 
instrument in awakening the child to cultural values, in preparing him for later 
professional training, and in helping to adjust normally to his environment.’ 
WEIsTART & LOWELL, supra note 239, § 1.11 at 21 (citations omitted). 

247. See 118 Conc. REC. 5804 (1972) (‘‘because education provides access to jobs and 
financial security, discrimination here is doubly destructive for women’’); Carol F. 
Steinbach, Women’s Movement II, Nat’t L. J., Aug. 29, 1987, at 2145 (chronicling current 
pay equity movement). 

248. See Dessem, supra note 51, at 114. 

’ Focusing on revenue generation potential also diverts us from the bigger picture. 
This is, after all, an educational institution .... We could not imagine per- 
mitting a science lab to provide the male students with twice the amount of 
equipment offered to the women students in the class .... [W]e would not 
contemplate paying the professors less for teaching [all female law school] 
classes. Similarly even if we could establish that the University ‘‘makes more 
money”’’ from its male alumni than from its female {alumnae] in terms of 
contributions, we hardly would consider that a sufficient justification for spend- 
ing more money to educate our male students. 

George, supra note 28, at 568-69 (citation omitted). 

249. See Haffer, 678 F. Supp. at 529-30 (citing evidence that revenues are not inde- 
pendent of marketing); April 1992 Hearing, supra note 17, at 99 (statement of Christine 
H. B. Grant) (attendance success of Texas, Tennessee, and lowa women’s programs results 
from being well-funded, supported, and promoted); Feb. 1993 Hearing, supra note 13, 
at 37-38 (discussion of absence of promotion of female sports, connection of promotion 
to revenue, and recent efforts at marketing women’s sports). 

250. See e.g., Richard N. Ostling, Is School Unfair to Girls?, Time, Feb. 24, 1992, at 
62 (girls’ disproportionately worse achievement on standardized tests and lower partici- 
pation in advanced courses based in part on fact that classroom experience undermines 
their self-esteem); Mary Jordan, Wide Gender Gap Found in Schools: Girls Said to Face 
Bias in Tests, Textbooks and Teaching Methods, Was. Pos7, Feb. 12, 1992, at Al 
(describing preferences granted male students by teachers); DeNeen L. Brown, Some Area 
Girls Find Discrimination Lingers: Peers, Teachers Slight Them in the Classroom, WAsH. 
Post, Feb. 12, 1992, at A8 (bias against girls translates into low self-esteem and limited 
academic and career achievements). 

251. George, supra note 28, at 562; Dessem, supra note 51, at 117; Note, Sex Discrim- 
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Participation in athletics, moreover, is fundamental to achieving the 
goal of equality of educational opportunity. The numerous benefits of 
playing sports make it an important element in the educational proc- 
ess.252 If we are to advance the general societal goal of ensuring equal 
educational opportunity for girls and women, then we must view 
skeptically asserted justifications for devoting disproportionately lower 
resources to the coaching of women. 

This proper skepticism should be compounded by the persistent 
inequities throughout athletic programs in such areas as scholarships, 
participation opportunities, equipment, facilities, and the like.?** Per- 
mitting inadequate funding for coaching adds to the inequality facing 
female student athletes, and further thwarts the Congressional intent of 
equal educational opportunity by ensuring inferior coaching.?* 

Reversing the emphasis on profit in determining coaches’ salaries not 
only eradicates inequality and stereotypes, but also complements the 
current ‘‘reform movement’’ in the NCAA that seeks to cut bloated 





ination and Intercollegiate Athletics, supra note 160, at 1264-69 (explaining Congressional 
intent to reduce gender-role stereotyping and the power of sport as a social institution 
to perpetuate such stereotypes). This argument does not advocate attempting to remedy 
past self-esteem blows by paying women’s coaches more than men’s coaches when it is 
not warranted; rather, it simply points out that continuing salary disparities based on 
income or the female gender of the players adds to the lingering stereotypes that Title 
IX sought to eradicate. 

252. School was very important to me, ... but athletics is a part of me. It 
shapes my character. It contributed to me doing well in school. It gave me 
determination and a sense of competition in the classroom where I would compete 
with my classmates. Athletics molded me, and it made me the young woman I 
am today in other aspects of my life. 

Judy Mann, A Leg Up For The Underdogs, Wasu. Post, June 19, 1992, at E3 (quoting 
Tami Reiss, second all-time leading scorer on University of Virginia women’s basketball 
team). See also Bill Gilbert, Competition: Is It What Life’s All About?, Sports ILLUSTRATED, 
May 16, 1988, at 86 (quoting UCLA sports psychologist Tara Scanlan who said that 
‘sports teaches ‘‘how to master skills and the satisfaction that follows; good general work 
habits and cooperation; how to break down racial and class prejudices; how to build 
respect for and responsibility toward other people.’’); Feb. 1993 Hearing, supra note 13, 
at 3 (statement of Rep. Stearns); id. at 22 (statement of Donna Lopiano) (detailing physical 
and psychological benefits of sports). More than 1.9 million girls (about 30%) currently 
participate in high school athletics, and about 130,000 participate at the collegiate level. 
See supra notes 7-8 and accompanying text. 

Jennifer Rizzotti, a University of Connecticut basketball player and member of the 1995 
NCAA Women’s Basketball Champion Team, describing her thoughts during a steal and 
breakaway lay-up that put UConn in the lead for good in the championship game, 
provides a shining example of the positive influence of athletics on self-confidence: 

I just wanted to be aggressive. .. . I just didn’t want to back down... . You 
can’t [be hesitant]. ... When you're tentative you don’t play as well. I was 
just looking to make a move to either get a lay up or get fouled. If I had pulled 
it [back] out, there was no guarantee we would’ve scored. You can’t be timid. 
Cheryl Rosenberg, No Time to Back Down: Rizzotti Responds to Challenge, Helps Deliver 
a Title, HARTFORD CourANT, Apr. 3, 1995, Sec. 5E, at 6. 
253. See supra notes 15-27 and accompanying text. 
254. See supra notes 222-225 and accompanying text. 
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men’s sports programs.”°> One of the ultimate worthy objectives of this 
movement is to regain a focus in college athletic programs on educating 
and benefitting the student athlete.**° Viewing compensation that is 
paid to coaches of female teams in the context of the widespread 
realization that big-time men’s programs have grown out of control 
again bolsters the notion that profit considerations should not be per- 
mitted to justify unequal athletic opportunities for female college stu- 
dents. 

The persisting inferiority of compensation paid to coaches of women’s 
teams has spawned some recent litigation. On June 24, 1993, a six- 
person jury in the District of Columbia Superior Court awarded Sanya 
Tyler, head coach of the women’s basketball team at Howard University, 
$2.4 million after finding that the University discriminated against her 
on the basis of her gender in violation of the District of Columbia 
Human Rights Act, Title IX, and the Equal Pay Act.?5” At the time she 
filed suit, Tyler’s annual income was $44,000, while men’s coach Butch 
Beard’s compensation included annual income of $78,500 and a car.?°* 
Despite the University’s asserted distinctions between the men’s reve- 
nue-producing basketball team and the women’s ‘‘revenue-losing’’ team, 
the jury rendered its verdict for Tyler after only two hours of deliber- 
ation.2°° The award was reduced to $1.06 million four days later by the 
presiding District of Columbia Superior Court judge.” 





255. See Feb. 1993 Hearing, supra note 13, at 18, 22-23, 28, 33-34, 46; Intercollegiate 
Sports—Overview: Hearings Before the Subcomm. on Commerce, Consumer Protection 
and Competitiveness of the House of Representatives Comm. on Energy and Commerce, 
102d Cong., 1st Sess. 17-18, 30 (1991) [hereinafter Overview Hearing]. 

256. See Intercollegiate Sports—Academics and Athletics: Hearings Before the Sub- 
comm. on Commerce, Consumer Protection and Competitiveness of the House of Repre- 
sentatives Comm. on Energy and Commerce, 102d Cong., 1st Sess. 82-84 (1991) (statement 
of Rep. McMillen). 

257. See Christine Brennan & Mark Asher, Title IX Award Stirs National Reaction: 
$2.4 Million to Howard Women’s Basketball Coach, Wasu. Post, June 26, 1993, at G1. 

258. Id. Ms. Tyler also complained of having to share an office (which her attorney 
claimed was formerly a closet) with the volleyball coach. The office had neither air 
conditioning nor carpeting. Ms. Tyler also complained of inferior locker rooms, and the 
lack of a full-time assistant coach and secretary. Id. For a more detailed account of 
Tyler’s claims and background to the suit, see Karl Hente, Tyler’s Shot At Equity Rings 
Clear: A Title IX Victory For Howard Coach, Wash. Post, July 7, 1993, at B1. 

259. Christine Brennan, 2.4 Million Reasons To Comply With Title IX, Was. Post, 
June 27, 1993, at D11. The $2.4 million award represented: three $600,000 awards for a 
violation of the District of Columbia Human Rights Act based on gender discrimination 
against Tyler, a violation of that Act based on retailiation against Tyler once she filed 
suit, and a violation of Title IX based on discrimination against Tyler; $394,000 for 
emotional distress; $138,000 for violation of the Equal Pay Act; and $54,000 for defa- 
mation of character. Brennan & Asher, supra note 257. 

260. Mark Asher, Judge Slashes Tyler Award: Howard Basketball Coach to Receive 
$1.11 Million, WAsH. Post, June 29, 1993, at E1. Judge Arthur L. Burnett, Sr. merged 
the three overlapping $600,000 awards into one, reduced the emotional distress damages 
from $394,000 to $322,000, and ruled that the $138,000 Equal Pay Act award also merged 
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Ms. Tyler’s suit was one of the first cases?*' to award monetary 
damages under Title IX since the Supreme Court ruling the previous 
year in Franklin v. Gwinnett County Public Schools.?® In that case, the 
Court held that monetary damages are available in private actions 
brought to enforce Title IX for intentional gender discrimination. The 
case has become a sign of the possible direction of Title IX enforcement. 
Since the judgment for Ms. Tyler, Marianne Stanley, the University of 
Southern California women’s basketball coach, and Ann Pitts, Okla- 
homa State University’s women’s golf coach, have filed gender discrim- 
ination suits against their employers, basing their claims on the fact 
that they are paid less than their men’s team counterparts.?® These 
recent cases indicate that in the absence of collegiate self-reform or 
administrative enforcement, private litigation may become the driving 
force behind Title IX compliance.” 


D. Summary of Legitimate and Illegitimate Justifications for Paying 
Lower Salaries to Coaches of Women’s Teams 


Having analyzed disparate salaries under the relevant federal statutes, 
we now may summarize the justifications legitimately available to 
institutions for paying such salaries, and exclude those that constitute 
a violation of one or more of those laws. Even under Title IX, justifi- 


cations legitimately based on the nature of the position, such as addi- 





with the $600,000 award, but awarded Tyler $138,000 for being underpaid, citing the 
jury’s finding of a ‘‘willful’’ violation by Howard University. Id. The University filed 
post-trial motions in District of Columbia Superior Court for a new trial and to stay 
judgment. Karl Hente, Howard Files For New Trial In Tyler Case: No Timetable On 
Motions, WasH. Post, Aug. 3, 1993, at C1. The case reportedly was appealed to the 
District of Columbia Court of Appeals. Simmons Interview, supra note 62; Karl Hente, 
Howard’s Tyler Savors Fight, Refocuses on Women’s Team, Wasi. Post, Nov. 21, 1993, 
at D13. 

261. There was at least one such award prior to Ms. Tyler’s. In June 1993, Auburn 
University settled a suit, brought by members of the women’s club soccer team, for 
$140,000 in damages (including legal fees) and the elevation of the women’s soccer team 
to varsity status in the Fall of 1993, with an annual budget of $200,000 and a new field. 
Carol Herwig and Sal Ruibal, North Carolina Boss to Head Association, USA Topay, 
June 21, 1993, at 11C. 

262. 112 S. Ct. 1028 (1992). 

263. Christine Brennan & Gabby Richards, Women Taking To The Courts: Title IX 
Inaction Now Costing Schools, WasH. Post, Aug. 7, 1993, at F1. 

264. See Brennan, supra note 259 (quoting University of Maryland Athletic Director 
Andy Geiger: ‘‘We are now at a new level... . We are going to be entering a period of 
time where litigation and court battles will be how we come to understand the law of 
1972’’); Brennan & Richards, supra note 263 (referring to the suits, ‘‘most [women] figure 
if the universities fight, they will lose—and the damage could by heavy’’); Robert Sullivan, 
Toughening Title IX: A Supreme Court Ruling Should Boost Women’s Sports, Sports 
ILLUSTRATED, Mar. 23, 1992, at 10 (noting absence of OCR action on 1,025 sports-related 
Title IX suits by underpaid women coaches after Franklin). See also, Kelli Anderson, 
No Room at the Top, Sports ILLUSTRATED, Sept. 28, 1992, at 62 (citing Ellen Vargyas of 
the National Women’s Law Center that more legal action is expected after Franklin). 
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tional pressures, duties (e.g. fundraising) or responsibilities, and those 
legally based on characteristics of the coach, such as education, expe- 
rience or success, may continue to support compensation differentials. 

A university must take care, however, to avoid the pitfalls of the 
‘‘refining factors’ that can undermine the legitimacy of its justifications. 
Thus, a university may fail to justify a lower salary when, for example: 
the asserted additional duties of, or pressures on, a men’s coach are 
insubstantial, or are offset by the availability of additional administra- 
tive assistance; the women’s coach also performs the ‘‘extra’’ duties or 
the university has not provided the coach of the women’s team the 
same opportunity to perform those duties; the university has engaged 
in a policy or practice of denying women opportunities to coach men’s 
teams; the asserted job differences arise from discriminatory policies; 
or the university cannot prove the value of the extra duties and their 
relation to the salary differential. 

Finally, the two primary defenses that may defeat a Title VII or Equal 
Pay Act claim—that the discriminatory salary is based on the gender 
of the women’s team, or that it is based on the revenue generated by 
the men’s team—are unavailable in the context of educational athletic 
employment under a Title IX claim.?® While these justifications may 
succeed under the ‘‘factor other than sex’’ defense in an Equal Pay Act 
and Title VII claim, they fail when scrutinized under the broader, 


independent employment discrimination prohibition and equal educa- 
tional opportunity mandate of Title IX. 


III. PRELIMINARY PROPOSALS AND CONCLUSIONS 


Institutions can minimize the availability of the aforementioned ‘‘re- 
fining factors’ fairly easily, thereby allowing an informed analysis of 
disparate salaries and simultaneously increasing the revenues generated 
by women’s sports. This process could include increased promotion 
and marketing of women’s sports. Alternatively, a university could 
combine the marketing of the men’s and women’s programs, and then 
expect more fundraising by female coaches. This would open a market 
for women’s sports believed widely to be untapped and distinct from 
that for men’s sports.?** Investing more money in recruiting and scho- 





265. The viability of the ‘‘market demand’’ defense would turn on whether it was 
based on legitimate factors such as the individual coach’s winning record, education or 
experience, or on illegitimate factors such as the revenue produced by the men’s sports 
or the perpetuation and advantage taken of sex-segregated markets. 

266. See Feb. 1993 Hearing, supra note 13, at 22; Garber, supra note 27, at A13 
(University of Connecticut Athletic Department targets senior citizens and families in 
marketing its women’s basketball team); Helen O’Neill and Nicole Malec, The Folks Back 
Home Keep in Touch by Radio and TV, HartrorD Courant, Apr. 2, 1995, at A1 (showing 
enthusiasm of elderly, children, and some otherwise non-sports fans for UConn’s women’s 
basketball team). Indeed, women’s basketball at many schools has become a revenue 
generating sport. See 1993 Hearing, supra note 13, at 19; April 1992 Hearing, supra note 
17, at 92; Haffer, 678 F. Supp. at 529-30. 
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larships for women’s sports also would attract better players, presum- 
ably increase success, and consequently, boost revenues of women’s 
sports. 

Realizing that promotion of women’s sports likely will not provide 
all the revenue necessary to achieve overall gender equity (including 
coaches’ salaries), universities must move to cut the unnecessary fat 
from their football programs and take other cost-saving measures.?° 
This should include continuing joint efforts by university presidents to 
reduce the number of allowable football scholarships per team.”** On 
offering such a recommendation, however, one must be prepared to 
face the prioritization of goals that is forced when efforts toward gender 
equity may result, as some contend, in fewer opportunities for young 
African American men.” One must also consider the possibility that 
schools will eliminate non-revenue-producing men’s sports before cut- 
ting football.?7° 

It also must be acknowledged that increases in compensation paid to 
coaches of women’s teams may lead to even fewer female coaches of 
women’s teams, either because of greater competition from male coaches 
for the positions or because of ‘‘unconscious discrimination.’’*”’ Since 
many believe that the decline in female coaches negatively affects young 
female athletes who have fewer female role models,?”? the NCAA, its 
constituent conferences, and coaches associations should take the lead 





267. Feb. 1993 Hearing, supra note 13, at 22-23, 33. One proposal offered by the 
Knight Foundation is to place all athletic program revenues into the central university 
treasury and then to budget football and other sports as any other department in order 
to reverse the cycle of programs becoming dependent on extravagant standards of living. 
Overview Hearing, supra note 255, at 17, 30 (statement of Creed C. Black, President, 
Knight Foundation). 

268. The number of football scholarships has been cut by the Presidents’ Commission 
of the NCAA from 105 in 1973 to 85 in 1994. Feb. 1993 Hearing, supra note 13, at 9 
(statement of Thomas K. Hearn, Jr., President, Wake Forest University). Many believe 
that 85 is still an unnecessarily high number. See Overview Hearing, supra note 255, at 
17 (statement of Creed Black); Brennan & Richards, supra note 263 (quoting University 
of Maryland Senior Associate Athletic Director Sue Tyler: ‘‘I think we’ll see the day 
when football gets from 40 to 60 scholarships .. . . I don’t think that will kill football. 
I don’t think they need four scholarships for every position.’’). 

269. See Billy Packer, Quota System Would Benefit Women, Hurt Black Male Athletes, 
USA Topay, July 2, 1993, at 12C; (‘‘If we are to presume that women will gain a great 
deal under a quota system, then someone must be the loser. That someone is the black 
male athlete.’’); Steve Wieberg, Black Coaches Ready For Hoops Boycott, USA Topay, 
Jan. 12, 1994, at 1A; but compare Gender Equity: The Impact on African American 
Athletes; Hearings Before the 23rd Annual Congressional Black Caucus Legislative Week- 
end, 103rd Cong., 1st Sess. (1993) (statement of Dr. Lee McElroy) and id. (statement of 
Sanya J. Tyler, Head Women’s Basketball Coach, Howard University) (official committee 
print not yet available). 

270. See, e.g., Robert Fachet, UCLA Battles Budget, Drops Three Programs, WaAsH. 
Post, Aug. 5, 1993, at D2 (reporting UCLA decision to eliminate men’s swimming and 
men’s and women’s gymnastics). 

271. See supra notes 32-34 and accompanying text. 

272. Olson, supra note 37. 
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offered by states and private associations to develop networks and 
training programs for women interested in coaching.?” 

Cheryl Miller, the celebrated basketball star and America’s best known 
Title IX beneficiary, recently bucked the modern trend by assuming the 
position of head coach of women’s basketball at USC, her alma mater.?”* 
Unfortunately, the opening that enabled Ms. Miller’s entrance was 
caused by the departure of Marianne Stanley, who is now pursuing 
litigation over USC’s refusal to pay her salary equivalent to men’s coach 
George Raveling.?’> This real-life drama typifies the bittersweet history 
of Title IX, which has entailed increasing gains by female athletes but 
continuing disparities, inequitable treatment of coaches, and declining 
numbers of women in coaching and top administrative positions. 

The question which remains: Who will be the harbinger of things to 
come for America’s institutions of higher learning, Sanya Tyler or 
Cheryl Miller? The ball, as they say, is in the universities’ court. 





273. See id. (programs established by Colorado Dept. of Education (‘‘Sports Needs 
You’’), National Association for Girls and Women in Sports, and Women’s Sports 
Foundation). 

274. Mel Greenberg, Miller Faces Challenges As USC Coach, Puta. INQuiRER, Nov. 21, 
1993, at D10. 

275. Id.; Brennan & Richards, supra note 263. 











THE FREE RIDER PROBLEM AND FIRST 
AMENDMENT CONCERNS: A BALANCE 
UpseT BY NEw LIMITATIONS ON 
MANDATORY STUDENT FEES 


INTRODUCTION 


In Smith v. Regents Of the University of California’ (Smith II), the 
Supreme Court of California established new constitutional limitations 
on a university’s? use of mandatory student fees.* Most significantly, 
the court restricted the use of funds for extracurricular programs and 
student organizations that can be classified as ideological or controver- 
sial. In the interest of protecting students’ rights of free speech and 
association, the court mandated a refund option for the portion of the 
fees that fund groups that the University determines provide only an 
‘‘incidental’’ educational benefit while advancing their ‘‘political and 
ideological interests,’’ as distinguished from groups that serve a pri- 
marily educational purpose.* 

From the outset, the majority’s holding drew criticism for its failure 
to articulate a meaningful standard to help distinguish between ‘‘edu- 
cationally beneficial’’ and ‘‘predominantly political’ groups.® In fact, 
in many cases such a distinction is impossible to make. For example, 
the dissent noted, ‘‘[W]hen [the group] Students for a Better Under- 
standing of China sponsors a film [reflecting] positively on the culture 
of mainland China,’’ this could be considered either educational or 
political: to Taiwanese students it may seem highly controversial, while 
to other students it may seem innocuous.® As another example, dance 
performances by ethnic groups like the U.C. Polish Dance Club could 
be deemed either culturally enriching entertainment or a political at- 
tempt to preserve and promote a certain culture. 

The Smith II decision merits close attention, especially in light of its 
far-reaching potential to alter the climate of debate on university cam- 





1. 844 P.2d 500 (Cal. 1993), cert. denied, 114 S. Ct. 181 (1993) [hereinafter Smith 
IT]. 

2. The terms ‘‘colleges,’’ ‘‘universities,’’ and ‘‘institutions’’ are used interchangeably 
in this article to denote all institutions of higher education. 

3. For an extended definition of the phrase ‘‘mandatory student activity fees,’’ see 
infra text accompanying notes 7-9. 

4. Smith II, 844 P.2d at 510. 

5. Id. at 524-25 (Arabian, J., dissenting); Claire Cooper, UC Activity Fees Elective, 
SACRAMENTO BEE, Feb. 4, 1993, at A1, A12 (describing the confusion expressed by a 
student government representative). 

6. Smith II, 844 P.2d at 525 (Arabian, J., dissenting). 
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puses and to limit student exposure to diverse extracurricular activities 
that, in large part, define the college educational experience. This 
article argues that the difficult distinction between educational and 
political activities mandated by the California Supreme Court was both 
unnecessary and ultimately harmful to the First Amendment. 

Part I outlines the historical and doctrinal context of Smith II. It 
explains how mandatory student fees previously had survived a host 
of similar constitutional challenges, and highlights the boundaries of 
dissenters’ speech and associational rights in other areas of the law 
involving compelled funding. This section provides the doctrinal foun- 
dation for understanding how the Smith II majority departed from 
precedent. 

Part II describes the factual and procedural background of Smith II 
before analyzing its holdings. While addressing all the main holdings 
of Smith II, the discussion focuses on two key flaws of the majority’s 
analysis used to support its ruling that compelled fee support of 
controversial student groups was unconstitutional. First, the opinion 
insufficiently appreciated the significance of the ‘‘free-rider’’ problem 
that traditionally serves as a justification for imposing mandatory fees, 
even when the payers’ First Amendment rights are implicated. Second, 
the analysis overlooked how the unique purpose of the university as a 
‘marketplace of ideas’’ makes the state’s and university’s interests in 
sustaining vigorous debate on campus a countervailing First Amend- 
ment concern. To the extent that the opinion limiting fee support of 
controversial groups risks thwarting the university’s capacity as a forum 
for exchanging ideas, it impinges upon the First Amendment even more 
seriously than the original First Amendment concern that the decision 
sought to redress. In arriving at its result, the majority opinion mis- 
construed precedent and employed an unduly strict standard of review 
to assess the constitutionality of the fee uses. 

Finally, Part III proposes a new standard for assessing mandatory 
activity fees and applies it to the facts of Smith II. Providing a balanced 
standard, the proposal avoids the most serious flaws of the majority’s 
analysis in Smith II and fits comfortably with precedents demarcating 
the boundaries of the dissenters’ First Amendment rights. 


I. HISTORICAL OVERVIEW AND DOCTRINAL CONTEXT OF MANDATORY 
STUDENT FEES 
A. Definition and Prevalence of Mandatory Fees 


The traditional student activity fee consists of an umbrella fee im- 
posed by the university administrator or student body and paid with 
tuition.” The fee is mandatory and is not refundable.* The administration 





7. Janine G. Bauer, The Constitutionality of Student Fees for Political Student Groups 
in the Campus Public Forum: Galda v. Bloustein and the Right to Associate, 15 RUTGERS 
L.J. 135, 135 n.1 (1983). 

8. Id. 
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or the elected student body disburses the fees to groups that have 
applied for funding and have passed the review process. The most 
recent comprehensive survey available showed that over 90% of uni- 
versities financed student activities with mandatory fees; only 2.5% 
used an optional fee funding system; and the rest found funds through 
other sources.'° 


B. First Amendment Rights of Free Speech and Association 


The First Amendment explicitly guarantees the rights of free speech, 
free press, and the freedom to assemble and petition.'' From those 
explicit guarantees, the Supreme Court has inferred a ‘‘freedom of 
association’’ right.’? The constitutional right of association stems from 
the Court’s recognition that ‘‘[e]ffective advocacy of both public and 
private points of view, particularly controversial ones, is undeniably 
enhanced by group association.’’’ 

In addition to the positive rights to associate and express oneself freely, 
the Supreme Court recognizes a right to ‘‘refrain from speaking at all’’ 
in the face of government efforts to compel speech.'* Two Supreme Court 
cases established the protection of individuals against government-com- 
pelled speech. First, in Board of Education v. Barnette,* the Court held 
that the state could not constitutionally compel a flag salute. Later, in 
Wooley v. Maynard,"* the Court found a First Amendment violation when 
a state compelled a dissenter to display the motto ‘‘Live Free or Die’’ on 
the state license plate. Concern about protecting ‘‘the sphere of intellect 
and spirit’ so that it remains free ‘‘from all official control’’ constitutes 
the crux of both Barnette and Wooley.’’? Cases involving compelled 





9. Id. Some groups bypass the repeated review process since fluctuations in the 
groups’ budgets would prevent them from retaining staff or operating efficiently. ‘‘Ded- 
icated fees’’ fund these groups. This is often the case for newspapers or concert promotion 
groups. Id. 

10. Davip L. MEABON ET AL., STUDENT ACTIVITY FEES: A LEGAL AND NATIONAL PERSPECTIVE 
24 (1979). 

11. The First Amendment provides in relevant part, ‘‘Congress shall make no laws 

. . abridging the freedom of speech, or of the press; or the right of the people peaceably 
to assemble, and to petition the Government for a redress of grievances.’’ U.S. Const. 
amend. I. 

12. See LAURENCE H. TriBE, AMERICAN CONSTITUTIONAL LAW § 12-26, at 1010 (2d ed. 
1988). 

13. NAACP v. Alabama, 357 U.S. 449, 460, 78 S. Ct. 1163; 1171 (1958). Accord 
Buckley v. Valeo, 424 U.S. 1, 15, 96 S. Ct. 612, 633 (1976). The right of association has 
been incorporated into the Fourteenth Amendment to apply to state governments as well. 
See, e.g., NAACP, 357 U.S. at 461, 78 S. Ct. at 1171. 

14. Wooley v. Maynard, 430 U.S. 705, 714, 97 S. Ct. 1428, 1435 (1977) (citing Board 
of Educ. v. Barnette, 319 U.S. 624, 633-34, 63 S. Ct. 1178, 1183 (1943)). 

15. 319 U.S. 624, 63 S. Ct. 1178 (1943). 

16. 430 U.S. 705, 97 S. Ct. 1428 (1977). 

17. Barnette, 319 U.S. at 642, 63 S. Ct. at 1187; Wooley, 430 U.S. at 715, 97 S. Ct. 
at 1435. See generally David B. Gaebler, First Amendment Protection Against Government 
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contribution or funding that may be used to support ideological messages 
with which the payer disagrees implicate citizens’ rights against com- 
pelled speech. Nevertheless, in many instances courts distinguish these 
cases from the boundary of government intrusion into the freedom of 
thought and mind that Barnette and Wooley prohibit."* 


C. Previous Student Challenges to Mandatory Fees 


While students have previously challenged the constitutionality of 
mandatory fees as a violation of their rights of free speech and association, 
federal and state courts almost always have upheld the use of mandatory 
fees to fund a variety of programs, groups or activities.'? Galda v. Rutgers”° 
stands as the one exception in which a court struck down the use of 
funding. However, in Galda, the Third Circuit addressed only the narrow 
question of the constitutionality of mandatory fee allotment to one par- 
ticular group, the New Jersey Public Interest Research Group (NJPIRG), 
which the court determined was an “‘outside organization’’?' dedicated 
to promoting a ‘‘single ideology.’’?? The Third Circuit explicitly stated 
that its holding did not address the issue of student activity fees allocated 





Compelled Expression and Association, 23 B.C. L. Rev. 996, 1004-06 (discussing the 
proposition that the two main interests protected by Wooley and Barnette are (1) an 
interest in selfhood, served when an individual projects a public identity and (2) an 
interest in freedom of conscience); TRIBE, supra note 12. § 15-5, at 1314-18 (discussing 
the liberty of conscience and freedom from governmental shaping of the mind that 
Barnette and Wooley protect). 

18. See infra text accompanying notes 30-33. Thomas Jefferson once said hat ‘‘‘to 
compel a man to furnish contributions of money for the propagation of opinions with 
which he disbelieves is sinful and tyrannical.’’’ IRvING BRANT, JAMES MADISON: THE 
NATIONALIST (1948) (quoting Jefferson). The Supreme Court has not accepted Jefferson’s 
pronouncement as an absolute mark of unconstitutionality, especially when the compelled 
contribution falls far short of the government invasion into the freedom of thought that 
Barnette and Wooley address. 

19. See Carroll v. Blinken, 957 F.2d 991 (2d Cir.), cert. denied, 113 S. Ct. 300 (1992) 
(upholding funding of NY PIRG for activities on campus); Kania v. Fordham, 702 F.2d 
475 (4th Cir. 1983) (upholding funding of student newspaper); Good v. Associated 
Students of the Univ. of Wash., 542 P.2d 762 (Wash. 1975) (en banc) (upholding funding 
of student association that sponsored activities such as speakers, cultural events, and 
films); Arlington v. Taylor, 380 F. Supp. 1348 (M.D.N.C. 1974), aff'd, 526 F.2d 587 (4th 
Cir. 1975), cert. denied, 424 U.S. 913, 96 S. Ct. 1111 (1976) (upholding funding of 
newspaper); Lace v. University of Vt., 303 A.2d 475 (Vt. 1973) (upholding funding of 
speaker’s bureau, campus newspaper, films, and attendance of the president of the 
student association at a national student conference); Larson v. Board of Regents of the 
Univ. of Neb., 204 N.W.2d 568 (Neb. 1973) (upholding funding of newspaper, student 
government, and speaker’s program); Veed v. Schwartzkopf, 353 F. Supp. 149 (D. Neb. 
1973), aff'd per curiam, 478 F.2d 1407 (8th Cir. 1973), cert. denied, 414 U.S. 1135, 94 
S. Ct. 878 (1974) (upholding funding of newspaper, student association, and speakers). 

20. 772 F.2d 1060 (3d Cir. 1985). _ 

21. By ‘‘outside organization,’’ the court meant that NJ PIRG ‘‘is an organization 
independent of the University.’’ Id. at 1061. 

22. Id. at 1067. 
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to campus organizations.”* In fact, the court suggested that the ruling 
would come out differently if the group had sought funding for activities 
conducted on campus.** 

From the cases upholding mandatory student activity fees a number of 
common analytical principles emerge. These cases all recognize that the 
university’s educational purpose is intertwined with its duties to expose 
students to diverse ideas, to promote vigorous debate, and to foster 
extracurricular activities.2° Several opinions reflect the judicial principle 
that universities should have latitude in determining which activities 
serve their educational mission, and that these decisions should not be 
second-guessed unless they effect a clear constitutional violation.2* A 
number of decisions also explicitly found that exposure to diverse ideas, 
vigorous debate, and extracurricular activities served not only the univ- 
ersity’s educational mission, but also a legitimate or substantial state 





23. Id. at 1064 (‘‘In short, we do not enter the controversy on whether a given 
campus organization may participate in the general activities fee despite tl. > objections 
of some who are required to contribute to that fund.’’); id. at 1067 (‘‘As we cautioned 
earlier, we do not here decide the constitutionality of a university’s allocation of a 
compulsory activity fee.’’). by 

24. Id. at 1067. This distinction makes the decision reconcilable with Carroll v. 
Blinken, which upheld the funding of NY PIRG for those activities on campus. See 
Carroll, 957 F.2d at 1002. 

25. See Carroll, 957 F.2d at 999-1001 (discussing the educational function of extra- 
curricular activities and the necessity of stimulating robust debate, which are both 
university and state interests); Kania, 702 F.2d at 477 (finding a state interest in creating 
the ‘‘richest possible environment”’ at the university through promoting the expression 
of differing viewpoints); Good, 542 P.2d at 768 (discussing the ‘‘traditional need and 
desirability of the university to provide an atmosphere of learning, debate, dissent, and 
controversy’’); Arrington, 380 F. Supp. at 1363 (concluding that extracurricular activities 
‘‘were meaningful parts of the educational process and complemented formal classroom 
instruction’’); Lace, 303 A.2d at 480; (discussing the relationship between the educational 
process and the introduction of controversial ideas, and acknowledging a national interest 
in exposing students to the robust exchange of ideas); Larson, 204 N.W.2d at 570 (holding 
that the university justifiably determined that the activities were ‘‘essential to the creation 
of a better educational environment’’); Veed, 353 F. Supp. at 150 (holding that the 
university justifiably determined that exposure to speakers outside the classroom who 
express divergent opinions and the publication of a student newspaper were ‘“‘relevant’’ 
to its ‘‘educational process’’). 

26. See Carroll, 957 F.2d at 999 (according wide latitude to the university’s ability 
to define and carry out its educational mission and stating that courts should not 
micromanage the university’s everyday affairs); Kania, 702 F.2d at 480 n.9 (stating that 
judgments about whether an activity is a vital part of the university’s educational mission 
should be made by academicians, not federal judges); Larson, 204 N.W.2d at 570 
(accepting the university’s judgment that activities at issue ‘were essential to the creation 
of a better educational environment’); Veed, 353 F. Supp. at 152 (stating that the 
university’s determination that exposure to outside speakers is a part of the educational 
process should be accepted by the court unless it is arbitrary or has an effect of imposing 
a particular view on students). See generally Christina E. Wells, Note, Mandatory Student 
Fees: First Amendment Concerns and University Discretion, 55 U. Cut. L. REv. 363, 375 
n.53 (1988) (offering Supreme Court case law supporting the proposition that the Court 
gives great deference to the educator’s decisions regarding educational value unless such 
decisions clearly are unconstitutional). 
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interest: these activities provided students with engagement and intellec- 
tual training that constitute the foundations for civic participation.”’ 

While supporting the university’s right to use a mandatory fee to fund 
student groups, even the political or ideological ones, case law clearly 
indicates that universities may not compel membership in the funded 
groups. So, for example, while mandatory funds may be used to support 
the operating costs of student government or the on-campus activities of 
a state PIRG, it is unconstitutional to count unwilling students as members 
of the student union or the PIRG.”* This rule parallels the holdings in 
labor cases that allow compelled contributions from employees who 
benefit from collective bargaining, but that also forbid compelled mem- 
bership in the union.”® Holding compelled membership in the funded 
group unconstitutional respects the dissenters’ right of free association. 

Another frequent touchstone of the decisions that uphold mandatory 
student activity fees is a finding by the court that, even though the 
specific groups or activities in question may be ideological in nature, the 
result of the compelled funding is to force students to subsidize a forum 
for the overall exchange of ideas, and not to affirm any particular ideology. 
The courts treat the mandatory student funding as support of a ‘‘forum,”’ 
explicitly in some cases®* and implicitly in others.*' 

The understanding that the fees support a forum, rather than the 
individual ideologies of the component groups or activities funded, dis- 


tinguishes the fee cases from the boundary of the right not to speak 
established in Barnette and Wooley.** Both Barnette and Wooley involved 
government dissemination of one, and only one, message. As one decision 
explained, the Supreme Court, in essence, objected to the ‘‘image of state 
as [a] molder of minds’’ by promoting (i.e. subsidizing) only one view- 
point.** In a university forum, however, no single ideology is promoted; 





27. See Carroll, 957 F.2d at 999-1001 (discussing the ‘‘important’’ and ‘‘substantial’’ 
state interests in promoting extracurricular activities, facilitating participatory training, 
and stimulating robust campus debate on public issues); Kania, 702 F.2d at 477 (dis- 
cussing the ‘‘legitimate’’ state interest in creating the richest possible educational envi- 
ronment); Lace, 303 A.2d at 480 (noting how ‘‘‘the Nation’s future depends upon leaders 
trained through wide exposure to that robust exchange of ideas . . . .’’’) (citation omitted). 
Even in Galda, the court noted that the university’s role as presenter of ideas could 
constitute a ‘‘compelling’’ state interest that might justify infringement on students’ First 
Amendment rights if the organization at issue had contributed to the university forum. 
772 F.2d at 1067. 

28. Carroll, 957 F.2d at 1003; Good, 542 P.2d at 768. 

29. See infra text accompanying notes 41-42. 

30. See Carroll, 957 F.2d at 1001; Kania, 702 F.2d at 477, 480; Arrington, 380 F. 
Supp. at 1362; Veed, 353 F. Supp. at 153. 

31. See, e.g., Larson, 204 N.W.2d at 571 (holding that if controversial or ideological 
views by student groups or activities ‘‘are expressed only as a part of the exchange of 
ideas’’ and the views expressed are not limited to one perspective, then no constitutional 
violation exists as a result of mandatory funding). 

32. Compare supra text accompanying notes 15-17. 

33. Carroll, 957 F.2d at 996 (citing Wooley, 430 U.S. at 714-15, 97 S. Ct. at 1435, 
and Barnette, 319 U.S. at 637, 642, 63 S. Ct. at 1185, 1187). 
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the opposite goal of stretching students’ minds to consider a variety of 
viewpoints is intended. Consequently, the concern about state invasion 
into the freedom of the mind that underpins the right not to speak loses 
force in the context of compelled funding of student activities, assuming 
that the money is distributed on a viewpoint-neutral basis. 

The standard of review used in the student fee cases has not been 
consistent. The two most recent cases applied a standard resonant of 
intermediate scrutiny.** Two cases used a balancing approach, weighing 
any implication of the dissenter’s First Amendment rights against the 
university's educational purpose and attendant need to foster an atmos- 
phere of debate, dissent, and controversy.** The oldest cases ruled that 
the dissenters failed to raise a justiciable constitutional claim, given that 
the mandatory funding did not perpetuate even a single viewpoint. 
Debating the standard of scrutiny to apply became a major point of 
disagreement between the California Supreme Court’s majority and dis- 
senting opinions in Smith II.°’ 


D. The Free Rider Problem and First Amendment Challenges to 
Compelled Contribution in Other Contexts 


The body of case law upholding the mandatory student activity fees 
exists within a larger doctrinal context that establishes the permissibility 
of compelled contributions in other areas, such as collective bargaining 


representation,** bar association dues,*® and paying taxes.*° The leading 





34. Carroll, 957 F.2d at 999 (looking at whether the funding promotes a ‘‘substantial 
government interest that would be achieved less effectively absent the regulation’’) (citing 
United States v. Albertini, 472 U.S. 675, 689, 105 S. Ct. at 2897, 2906 (1985); Ward v. 
Rock Against Racism, 491 U.S. 781, 798-99, 109 S. Ct. 2746, 2757-58 (1989); and United 
States v. O’Brien, 391 U.S. 367, 377, 88 S. Ct. 1673, 1679 (1968), all of which are 
intermediate scrutiny cases); Kania, 702 F.2d at 477, 480 (holding that the funding of 
the school newspaper served the university's “‘important’’ and the state’s ‘‘legitimate’’ 
interest in the education of the students and that the record had established that mandatory 
funding of the newspaper was even the ‘‘least restrictive means’’ of accomplishing this 
end, in light of the effect of past budget fluctuations). 

35. Good, 542 P.2d at 768-69; Arrington, 380 F. Supp. at 1362-63. 

36. Lace, 303 A.2d at 479; Larson, 204 N.W.2d at 570-71; Veed, 353 F. Supp. at 
152-53. 

37. See infra note 119 and text accompanying notes 110-124. 

38. Abood v. Detroit Bd. of Educ., 431 U.S. 209, 97 S. Ct. 1782 (1977). For a 
discussion of related case law on the constitutionality of compelled service fees for 
collective bargaining representation, see Norman L. Cantor, Forced Payments To Service 
Institutions and Constitutional Interests in Ideological Non-Association, 36 RUTGERS L. 
REV. 3, 8-12 (1983). 

39. Keller v. State Bar of Cal., 496 U.S. 1, 110 S. Ct. 2228 (1990); Lathrop v. Donohue, 
367 U.S. 820, 81 S. Ct. 1826 (1961). 

40. United States v. Lee, 455 U.S. 252, 102 S. Ct. 1051 (1982) (holding that the 
imposition of social security taxes was constitutional as applied to a person of the Amish 
faith, despite that person’s objections on religious grounds); Lull v. Commissioner, 602 
F.2d 1166 (4th Cir. 1979) (rejecting taxpayers’ claim that they were entitled to exemptions 
from military training based on their religious objections and rejecting the alleged 
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case of compelled dues in the labor context is Abood v. Detroit Board of 
Education,*! in which the United States Supreme Court upheld a ‘‘union 
shop agreement’”’ under which the state could compel employees to pay 
‘service fees’’ to contribute to the costs of collective bargaining represen- 
tation, although the employees could refuse membership in the union. 
The Abood Court also held that any union expenditures of dues for 
political activities must be ‘‘germane’’ to its duties as an exclusive 
bargaining representative.*? Similarly, in Keller v. State Bar of California, 
the Supreme Court held that a state bar could use mandatory fees to fund 
its activities, despite the objections of some payers to particular political 
activities, as long as the expenditures from the mandatory fees were 
related to the bar’s purpose of regulating and improving the quality of 
the legal profession.** 

In both Abood and Keller, the Supreme Court expressed great concern 
about the existence of a ‘‘free rider’’** problem, indicating that this is 
an important issue in defining the contours of constitutionally permis- 
sible compelled funding. Abood discussed how the union shop agree- 
ment attempted to counteract the ‘‘free rider’’ problem—the incentive 
of employees to refuse to contribute to the union while obtaining the 
benefits of union representation.** The Court noted that the compelled 
contributions implicated the dissenters’ First Amendment rights of free 
speech and association, because an employee might well have ideolog- 





constitutional protection of such religious objections under the First Amendment); cf. 
Hamilton v. Regents, 293 U.S. 245, 55 S. Ct. 197 (1934) (holding that citizens, even if 
they are pacifists, must serve in the military or pay for substitutes). 

41. 431 U.S. 209, 97 S. Ct. 1782 (1977). 

42. Id. at 234-36, 97 S. Ct. at 1799-1800. 

43. 496 U.S. 1, 110 S. Ct. 2228 (1990). 

44. Id. at 14, 110 S. Ct. at 2236. A precursor to the Keller decision was Lathrop v. 
Donohue, 367 U.S. 820, 81 S. Ct. 1826 (1960), in which the Court upheld the compelled 
payment of dues to the state bar, but no majority addressed whether a dissenter’s 
constitutional right of free speech was violated if his dues were used to support political 
activities. A plurality believed that the record lacked sufficient factual information to 
raise that First Amendment issue. Id. at 844-45, 848, 81 S. Ct. at 1838-39, 1840-41. 
Justice Harlan disagreed that the issue was not properly before the Court, given that the 
bar takes positions on legislative matters. Id. at 848-49, 81 S. Ct. at 1840-41 (Harlan, J., 
concurring). In considering the constitutional claim, Justice Harlan determined that the 
dissenter’s First Amendment rights were not violated because the difference between 
being compelled to affirm a particular belief (as in Barnette) and being compelled to 
contribute dues to an association which may ultimately adopt views contrary to those of 
the payer is ‘‘so great as to amount to a difference in substance.’’ Id. at 858, 81 S. Ct. 
at 1846. Cf. Arrington v. Taylor, 380 F. Supp. 1348, 1361-63 (M.D.N.C. 1974), aff'd, 
526 F.2d 587 (4th Cir. 1975), cert. denied, 424 U.S. 913, 96 S. Ct. 1111 (1976) (relying 
on Justice Harlan’s rationale in upholding the compelled funding of the school news- 
paper). 

45. A classic free rider problem exists when ‘‘there is no way to provide the service 
without benefiting everyone’ and, consequently, people are motivated to understate the 
value of the program so that they can enjoy the benefit without paying for it. Ropert S. 
PINDYCK & DANIEL L. RUBINFELD, MICROECONOMICS 652 (3d ed. 1995). 

46. 431 U.S. at 222, 97 S. Ct. at 1792-93. 
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ical objections to the activities undertaken by the union in its role as 
the employees’ representative.*”? Any infringement, nevertheless, is jus- 
tified by both the ‘‘important’’ state interest in peaceful labor relations 
and the need to overcome the ‘‘free rider’’ problem.** Analogizing from 
the ‘‘free rider’’ problem presented by agency shops, the Keller Court 
reasoned that compelled bar association dues were justified because it 
was ‘‘entirely appropriate that all of the lawyers who derive benefit 
from the unique status of being among those admitted to practice before 
the courts should be called upon to pay for a fair share of the costs of 
this professional effort.’’*® At another point, the Court explicitly referred 
to the ‘‘free rider’’ problem in the context of the bar association. 

In United States v. Lee,*! the Supreme Court held that the system of 
mandatory tax contributions to social security was constitutional as 
applied to an Amish citizen, despite an assumed a conflict with his 
religious beliefs.** The Court stated its concern about a free rider 
problem with social security: ‘‘[M]Jandatory participation [i.e., by paying 
into the program] is indispensable to the fiscal vitality of the social 
security system. ‘[W]idespread individual voluntary coverage under 
social security ... would undermine the soundness of the social se- 
curity program.’’’*? This grasp of the free rider problem supported the 
Court’s conclusion that, in light of the ‘‘high’’ government interest in 
sustaining the social security system, a religious belief that conflicted 


with the payment of taxes could not provide an adequate reason for 
resisting the tax on First Amendment grounds.*™ 

Taken together, Lee and Abood explicitly, and Keller less directly, 
stand for the proposition that even if mandatory funding impinges upon 
a person’s First Amendment rights—either free association and free 
speech or freedom of religion—this impingement may be justified by a 
strong government interest in overcoming the free rider problem and 





47. Id. 

48. Id. at 222, 224, 97 S. Ct. at 1793, 1794. For subsequent agency shop cases 
discussing the significance of the free rider problem, see Lehnert v. Ferris Faculty Assoc., 
500 U.S. 507, 520-21, 111 S. Ct. 1950, 1960 (1991) and Chicago Teachers Union v. 
Hudson, 475 U.S. 292, 294, 302-03, 106 S. Ct. 1066, 1069, 1073-74 (1986). 

49. 496 U.S. at 12, 110 S. Ct. at 2235. 

50. Id. at 15-16, 110 S. Ct. at 2237. 

51. 455 U.S. 252, 102 S. Ct. 1051 (1982). 

52. The District Court accepted an Amish citizen’s position that the Amish ‘‘believe 
it [is] sinful not to provide for their own elderly and needy and are therefore religiously 
opposed to the national social security system.’’ Id. at 255, 102 S. Ct. at 1054. The 
Supreme Court determined that it was not within ‘‘‘the judicial frontier and judicial 
competence’’’ to determine whether the social security system actually threatens the 
acceptance of the Amish faith, and therefore accepted the contention that it violates the 
Amish faith. Id. at 257, 102 S. Ct. at 1055. 

53. Id. at 258, 102 S. Ct. at 1056 (citing S. Rep. No. 404, 89th Cong., ist Sess., pt. 
1, at 116 (1965)). 

54. Id. at 257-60, 102 S. Ct. at 1055-57. Free exercise of religion also is protected by 
the First Amendment. See TriBE, supra note 12, § 14-1, at 1154. 
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in perpetuating the benefit or program at issue.** While strict scrutiny 
definitely is not used, the exact standard of review applied in these 
cases to evaluate whether the government can restrict one of these 
individual freedoms remains murky: the Abood decision found an 
‘‘important’’ government interest; the Lee decision discussed a ‘‘high’’ 
government interest; and the Keller ruling ducked a label for the degree 
of government interest at stake,** though at one point the opinion cited 
a previous Supreme Court decision that found a ‘‘legitimate’’ state 
interest in compelled dues for a state bar.*”? Moreover, these cases do 
not clarify the degree to which the compelled funding system must be 
tailored to the state’s interest—a standard that typically varies with the 
level of scrutiny that applies. 

It might be inferred that the existence of a free rider problem means 
that the Supreme Court considers any tailoring requirement (of either 
intermediate scrutiny or rational review) to be presumptively met or 
rendered moot. However, after Abood, the Supreme Court in Chicago 
Teachers Union v. Hudson*® ruled that a procedural safeguard must be 
‘‘carefully tailored’’ when it seeks to refund the portion of mandatory 
fees that are paid to a union and, in fact, do not contribute to collective 
bargaining.®©© Thus, the Court has examined the element of careful 
tailoring in these cases solely when considering whether the safeguard 
adequately refunds the portion of the compelled fees already determined 
to be unconstitutional. 

While not a compelled funding case, the Supreme Court decision in 
PruneYard Shopping Center v. Robins® also established a significant 
precedent on the issue of compelled speech and association rights that 
corresponds with the rationales in the mandatory student fee cases 
preceding Smith II. In PruneYard, high school students filed a com- 





55. Before finding that the regulation nevertheless was justified, the Court in Lee and 
Abood state this proposition explicitly by acknowledging that the dissenters’ First 
Amendment interests, to some degree, were infringed. In Keller, the Court noted the 
dissenters’ claim that their First Amendment rights had been violated, but it never stated 
that expenditures germane to the regulation of the bar were justified despite impingement. 
However, the Court’s assumption that the compelled dues did impose some infringement 
may be inferred from the court’s lengthy analogy to the free rider problem in Abood. 

56. After noting that the courts in the agency shop cases found the fee services to 
serve a ‘‘vital’’ and ‘‘substantial’’ interest in peaceful labor relations, the Court asserted, 
‘‘We are not possessed of any scales which would enable us to determine’’ whether the 
state’s interest in the regulated bar deserved less weight. Keller, 496 U.S. at 13, 110 S. 
Ct. at 2236. 

57. Id. at 8, 110 S. Ct. at 2233 (citing Lathrop, 367 U.S. at 842-43, 81 S. Ct. at 1837- 
38). For a discussion of Lathrop, see supra note 44. 

58. Generally, if strict scrutiny applies, there must be no less restrictive alternative 
available; intermediate scrutiny requires a close fit between the means and ends; and 
rational review requires that the end be a conceivably rational way of serving the state’s 
interests. 

59. 475 U.S. 292, 106 S. Ct. 1066 (1986). 

60. Id. at 302-03, 106 S. Ct. at 1073-74. 

61. 447 U.S. 74, 100 S. Ct. 2035 (1980). 
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plaint against a private shopping center that prohibited them from 
asking passers-by to sign petitions opposing a United Nations resolu- 
tion.** The Supreme Court rejected the defendant shopping center 
owner’s claim that he had a ‘‘First Amendment right not to be forced 
by the State to use his property as a forum for the speech of others.’’® 
In distinguishing the shopping owner’s claim from the First Amend- 
ment freedom not to speak upheld in Wooley and Barnette,“ the Court 
noted three factors: (1) the views expressed by the students or other 
members of the public were not likely to be identified with the owner’s 
views; (2) no specific message was being dictated by the state; and (3) 
the property owner easily and expressly could disavow any message 
through counterspeech.® The absence of a particular viewpoint pro- 
moted by the state in a university forum,®* along with the ability of the 
student dissenters to engage easily in counterspeech,” often have been 
touchstones in the decisions upholding mandatory student activity fees. 
Further, the attribution concern expressed in the first PruneYard factor 
typically is absent in student fee cases because student membership in 
particular groups cannot be compelled. 


E. Summary 


Prior to Smith II, courts overwhelmingly supported mandatory stu- 


dent fees against First Amendment challenges by students. A number 
of analytical patterns emerged in these cases, including the recognition 
that the university’s educational purpose is intertwined with its need 
to expose students to diverse ideas, foster debate, and provide extra- 
curricular opportunities. Another common thread of analysis was the 





. Id. at 77, 100 S. Ct. at 2038. 

. Id. at 85, 100 S. Ct. at 2043. 

. Cf. supra text accompanying notes 15-17. 

. 447 U.S. at 87-88, 100 S. Ct. at 2044. In a concurrence, Justice Powell emphasized 
that the majority’s holding would be limited in cases in which the private property 
owner strongly disagreed with the message being displayed. In those cases, the property 
owner should not be forced to speak in order to disassociate himself from views that the 
owner finds offensive. Id. at 100-01, 100 S. Ct. at 2050-51 (Powell, J., concurring). In 
another concurrence, Justice White reiterated, ‘‘[T]here are some limits on state authority”’ 
to require the shop owner to subsidize ‘‘any and all’’ political speech. Id. at 96, 100 S. 
Ct. at 2048 (White, J., concurring). 

66. See supra notes 30-33 and accompanying text. 

67. See Carroll v. Blinken, 957 F.2d 991, 1002 (2d Cir. 1992) (noting that students 
may ‘‘approvingly take part in, actively oppose, or merely witness dispassionately’’ the 
debate around them); Arrington v. Taylor, 380 F. Supp. 1348, 1362 (M.D.N.C. 1974) 
(holding that the newspaper does not speak on behalf of students and ‘‘invites and prints 
views contrary to expressions by those in control . . . [and] plaintiffs have available an 
additional forum to express themselves in opposition’’); Veed v. Schwartzkopf, 353 F. 
Supp. 149, 152 (D. Neb. 1973), aff'd per curiam, 478 F.2d 1407 (8th Cir. 1973), cert. 
denied, 414 U.S. 1135, 94 S. Ct. 878 (1974) (noting, ‘‘The plaintiff has remained free to 
associate himself with those political, religious, or personal philosophies which most 
closely conform to his own’’). 





702 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


recognition that the mandatory fees entailed forced support for a diverse 
university forum, rather than compelled affirmation of any of the 
component viewpoints. Compelled funding cases in other areas such 
as agency shops, integrated state bars, and taxes, make clear that a 
strong government interest in overcoming the free rider problem, which 
drives the need for compelled funding in the first place, outweighs any 
impingement on a dissenter’s First Amendment rights. While the stan- 
dard of review has lacked uniformity in the student fee and other 
compelled contribution cases, courts consistently have eschewed ap- 
plying strict scrutiny. 


II. THE SMITH II DECISION: AN UNNECESSARY AND HARMFUL ‘‘SOLUTION’’ 
TO FirstT AMENDMENT CONCERNS 


A. Factual Background 


Beginning in 1955, the University of California at Berkeley required 
students to pay a mandatory, nonrefundable fee, which was $12.50 per 
quarter at the time of trial in 1982.°* Seven dollars of the student fee 
helped finance student activities and the student body organization, 
known as the Associated Students of the University of California 
(ASUC).® Student dissenters claimed that these expenditures violated 
their rights under the First Amendment of the United States Constitution 
and three counterparts of the California Constitution” because it forced 
them to subsidize organizations with which they disagreed. Although 
the funding was mandatory, membership in the ASUC was not.”! 

For a group to obtain funding from the mandatory fees, the group 
had to be registered with the University, and the student-run ASUC 
Finance Committee had to approve the group’s request for funding.” 
The review process required groups to submit a line-item request for 
fee expenditures. The reviewers checked each applicant’s compliance 
with university regulations and ASUC guidelines.”* The ASUC guide- 
lines required that the requested funds ‘‘be used for purposes or 
programs related to the University or beneficial to the student body.’’”* 
The guidelines also stipulated that the funds not be used for ‘‘partisan 
political activities.’’’> The Finance Committee had interpreted this pro- 





68. Smith v. Regents of Univ. of Cal., 248 Cal. Rptr. 263, 265 (Cal. Ct. App. 1988) 
{hereinafter Smith J]. 

69. Id. Revenues from the ASUC business enterprises helped supplement the man- 
datory fees. Id. The ASUC had a full-time staff of 85-90 people and a part-time staff 
consisting mostly of students and numbering 250-400 people. Id. 

70. Smith II, 844 P.2d at 505 (referring to CaL. Const. art. I, § 2, cl. (a); art. I, § 3; 
art. IX, § 9, cl. (a)). 

71. Smith I, 248 Cal. Rptr. at 270. 

. Id. at 266. 
. Id. 
. Id. 
sd. 
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vision to bar funding to the Young Republicans and Young Democrats, 
but not to other groups that advocated positions that were political in 
nature such as Amnesty International, Campus NOW, and Greenpeace 
Berkeley.”* ASUC funded approximately 150 groups, many of which 
had no ideological bent, such as yell leaders and bicyclists.” 

There was ‘‘no evidence’”’ that funding was approved or denied based 
on any group’s ideological views.”* Although the dissenters complained 
to the California Court of Appeal that many of the ideological groups 
funded had ‘‘leftist’’ leanings,” groups received funding on both ends 
of the ideological spectrum. For example, the funded groups included 
the Campus Abortion Rights Action League as well as the East Bay 
Right to Life, and the Spartacus Youth League (which supports a 
socialist ideology) as well as the Students for Economic Democracy.* 

In addition to opposing the fee support of groups with whose 
ideology they disagreed, the dissenters objected to two ASUC activities 
in particular: support for lobbying state legislatures, and declaratory 
resolutions on political issues passed by members of the ASUC Senate, 
the elected student government.*' The University’s written policy on 
these activities stated that student governments had the right to take 
positions on public issues, but these positions could not be official 
positions of the University, and compulsory student fees could not be 
expended to support these positions unless they were for ‘‘University- 
related purposes.’’®? The trial court found only isolated infractions of 
this policy,** and the California Court of Appeal also concluded that 
lobbying funds were expended only on issues affecting students.** 
However, the California Supreme Court suggested that the departures 
from the University policy constituted more than minor infractions, and 
stated that the record showed ASUC lobbying on issues ‘‘that have no 
meaningful relationship to students as students or to the University, 
such as a nuclear freeze initiative and municipal investment policy.’’® 





76. . n.4. 

tf . at 265-66. 

78. . at 266. 

79. . at 272 n.15. 

80. . at 266 n.4. 

81. Smith II, 844 P.2d at 514, 516. Cf. Smith I, 248 Cal. Rptr. at 267 (describing the 
supported lobbyists as ‘‘student lobbying organizations’’ or lobbies on issues relating to 
students). 

82. Smith I, 248 Cal. Rptr. at 265. Accord Smith II, 844 P.2d at 527 & n.7, 528. 

83. Smith II, 844 P.2d at 505. 

84. Smith I, 248 Cal. Rptr. at 267-68, 273 (describing how the lobbying activities 
were ‘‘confined’’ to student and university issues, and therefore ‘‘related’’ to the ASUC’s 
function). 

85. Smith II, 844 P.2d at 514. The opinion stated that the trial court looked at only 
the university’s written policy, and criticized the court of appeal for relying on that 
record. Id. However, the court of appeal did appear to examine the issue with some 
depth, emphasizing that the lobbying groups were the U.C. Student Lobby and a 
Municipal Lobby that focused on ‘‘issues relating to students,’’ including legislation 
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As the California Supreme Court noted, the record left unclear whether 
any income from the mandatory fees actually was expended by the 
ASUC to adopt and publicize political resolutions, though the Univer- 
sity insisted no such money was spent.® 


B. Procedural History and Holdings 


The trial court granted partial summary judgment in favor of the 
University on the issue of whether the Regents legally possessed the 
power to levy student fees under the California Constitution in Article 
IX, Section 9.®’ On that issue both the California Court of Appeal and 
the California Supreme Court agreed.** Following a bench trial exam- 
ining whether the specific uses of the fees were constitutional, the trial 
court entered judgment for the University and the ASUC.® 

Affirming the trial court’s conclusion, the California Court of Appeal 
upheld three specific uses of the fees as constitutional. First, the court 
upheld the funding of student groups with controversial views, em- 
phasizing that the funding of such groups promoted free expression by 
providing a forum for the exchange of ideas.°° Second, the court upheld 
the lobbying activities after concluding that they were confined to 
student activities, and therefore, were related to the ASUC’s function.” 
Third, the Court of Appeal rejected the plaintiffs’ position that their 
constitutional rights were violated because the ASUC adopted resolu- 
tions on controversial issues. In reaching that result, the court ruled 
that the plaintiffs were free to seek office or make their own voices 
heard in senate debates, and that the student body organization served 
an important function in the educational mission of the university.° 





prohibiting rent discrimination against students, legislation reducing university budget 
cuts, and other housing issues affecting students. Smith I, 248 Cal. Rptr. at 267-68. The 
court of appeal further noted that ASUC’s financial support of one group, the U.S. 
Student Association, had been withdrawn because the ASUC had determined that the 
organization’s purpose exceeded the scope of student related issues. Id. at 267 n.13. 

86. Smith II, 844 P.2d at 516-17 (finding that the ASUC might have incurred costs 
in publicizing its resolutions, and that even if the funds covering those costs came from 
segregated funds instead of the mandatory fees, this would not necessarily eliminate the 
constitutional problem). The court of appeal noted that the Student Body President’s 
Council (SBPC), which consisted of student body presidents of each UC campus, had 
taken positions on a variety of controversial issues, including the nuclear freeze initiative. 
Although the SBPC directed the UC Student Lobby, the court of appeal found that no 
lobbying efforts were undertaken on the resolution issues, and that no funds were 
expended ‘‘directly or otherwise’ on those issues. Smith I, 248 Cal. Rptr. at 267 n.12. 

87. The constitution gave the university ‘‘full powers of organization and govern- 
ment.’’ CAL. Const. art. IX, § 9, cl. (a). 

88. The constitutional authority has been construed as giving Regents ‘‘virtual auton- 
omy”’ in self-government. Smith I, 246 Cal. Rptr. at 268; Smith II, 844 P.2d at 505. 

89. See Smith I, 248 Cal. Rptr. at 264 (describing procedural history at the trial level); 
Smith II, 844 P.2d at 505 (same). 

90. Smith I, 246 Cal. Rptr. at 272. 

91. Id. at 272-73. 

92. Id. at 269-70. 
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The California Supreme Court reversed on the first two points and 
remanded on the third. Most significantly, the court held that dissenting 
students must be allowed to deduct from their mandatory fees the 
amount used to support groups that they find ideologically objectionable 
if those groups provide only an incidental educational benefit. Accord- 
ingly, the court required the university to distinguish groups that serve 
primarily an educational function from those whose educational value 
is only incidental.’ The court also ruled that fees may not be used to 
support lobbying activities, even if the activities are related to student 
interests, because the university failed to articulate a sufficiently ‘‘com- 
pelling’’ interest in the student support of this activity.“ Finally, the 
court remanded the case for a determination of whether mandatory fees 
had been used to support the ASUC’s adoption of resolutions on 
political issues, holding that the university must establish an adequate 
refund procedure if such funds were spent.% 


C. Analysis 


In limiting mandatory fee support of student groups that promote 
controversial philosophies, the California Supreme Court’s majority 
opinion alarmingly departed from precedent. Serious flaws in the ma- 
jority’s analysis include: employing an unduly strict standard of review; 
insufficiently appreciating the nature of the free rider problem; and 
ignoring the countervailing First Amendment concern about encour- 
aging extracurricular activity and debate by student groups that are an 
essential part of the university forum. On the issue of holding the 
ASUC’s lobbying activities unconstitutional, even assuming that the 
lobbying activities indeed were confined to University and student 
related issues, the majority once again seemed to employ a more 
stringent standard than precedent dictates. The court’s decision to 
remand on the factual issue of whether fees were expended for the 
political resolutions adopted by the ASUC Senate accords better with 
established precedent and will not be addressed in depth. 


1. Funding of Controversial Student Groups 


The majority’s decision to limit fee support to controversial student 
groups represents a disturbing departure from the precedent governing 
the uses of mandatory student activity fees. While purporting to rely 
on precedent, namely Abood and Keller, in reaching this result, the 
opinion actually undermined the established contours of free speech 
and association rights. The majority inappropriately determined that 
strict scrutiny applied, glossed over the special implications of the free 





. Smith II, 844 P.2d at 506-13. 
. Id. at 514-16. 

. Id. at 516-17. 

. Id. at 506-08, 513. 
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rider problem, and, ultimately, harmed the very principles of the First 
Amendment that the court sought to uphold. 

Although the majority opinion sensibly drew from Keller and Abood 
the proposition that an organization’s use of mandatory contributions 
must be ‘‘germane’’ to the organization’s purpose,” the opinion con- 
cluded inconsistently that not every use of funds ‘‘germane’’ to the 
Regents’ educational purpose was constitutionally permissible.** The 
opinion noted that, unlike the labor union’s collective bargaining func- 
tion in Abood and the state bar’s regulatory function in Keller, both of 
which are more narrowly defined purposes, ‘‘the [U]niversity’s educa- 
tional function is extremely broad.’’*? The opinion asserted that the 
University’s broad educational purpose risks imposing a greater burden 
on speech and associational rights, and therefore, requires greater 
limitations. However, it is precisely the broad educational purpose of 
the university that makes appropriate the use of fees for an array of 
student group activities and programs. 

In Abood and Keller, the United States Supreme Court did not treat 
the distinction between political and nonpolitical activities as the de- 
fining line between unconstitutional and constitutional uses of the 
compelled fees. Instead, the touchstone of the Court’s rulings was 
whether the ideological activities were germane to the purpose of the 
organization. Therefore, the California Supreme Court’s nearly impos- 
sible order that the university label certain student activities primarily 
political and others educational in order to decide which are consti- 
tutionaliy permissible has no basis in those precedents.’ 

Moreover, even the distinction authorized in Abood and Keller be- 
tween those ideological activities that are sufficiently germane to an 
organization’s purpose and those that are not sufficiently germane has 
proven difficult to implement. In Abood, the Court frankly admitted 
that determining what activities were related to the collective bargaining 
process posed ‘‘difficult line-drawing questions,’’ and declined to ‘‘try 
to define such a dividing line.’’' Similarly, the Keller opinion noted 





97. Id. at 508. 
98. Id. 
99. Id. 

100. But cf. Machinists v. Street, 367 U.S. 740, 765-69, 81 S. Ct. 1784, 1798-1800 
(1961) (plurality opinion) (holding that the Railway Labor Act did not authorize private 
sector unions to expend funds for political purposes if the payers objected). In Street, 
the Court evaded the question of whether expenditures for political causes violated the 
First Amendment rights of the objecting payers by holding that the Congress had not 
authorized those expenditures. See Cantor, supra note 38, at 9 (explaining this aspect: of 
Street). In Abood, which did address the dissenters’ First Amendment claims, a majority 
rejected the need to distinguish political from nonpolitical activities of public sector 
unions. 431 U.S. at 229-34, 97 S. Ct. at 1796-99. Furthermore, the court held, ‘‘Nothing 
in the First Amendment or our cases ... makes the question whether the adjective 
‘political’ can properly be attached to those beliefs the critical constitutional inquiry.’’ 
Id. at 232, 97 S. Ct. at 1798. 

101. 431 U.S. at 236, 97 S. Ct. at 1800. 
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that a distinction ‘‘will not be easy to discern.’’* In one of the recent 
progeny of Abood, the United States Supreme Court offered a badly 
fractured ruling: no majority could agree on whether public relations 
expenditures and activities of the parent union, which benefited a local 
bargaining unit only indirectly, were ‘‘related’’ sufficiently to collective 
bargaining to deserve subsidization with mandatory dues.'™ 

The Smith II majority should have reflected on the judicial messiness 
and uncertainty of any difficult line-drawing engendered from Abood 
and Keller. Instead, the judges repeated the shortcomings of the related 
body of law and charted an even more unpromising course: activities 
primarily serving the university’s educational purpose are even harder 
to pinpoint than those activities related to the narrower purposes of 
union representation and the state bar’s regulation of the legal profes- 
sion. The majority’s decision only magnifies confusion and uncertainty 
about where to draw lines.’ 

Not only was the difficult line-drawing distinction between primarily 
political and educational activities not required by the precedents cited, 
it also contradicted the judiciary’s approach to other cases involving 
mandatory fees for university activities. The only other decision to 
consider whether a funded group’s political activities exerted merely 
an ‘‘incidental educational’’ effect on the university environment was 
Galda v. Rutgers.'*** Galda limited its analysis to the educational benefit 
of an outside group, which was independent of the university, whose 
activities occurred off-campus.'* Contrary to the majority’s assertion in 
Smith II that ‘‘there is nothing in the Third Circuit’s approach that 
prevents its application to on-campus student groups,’’'”’ Galda stated 
expressly that its analysis should not apply to the funding of student 
groups, and indicated that mandatory fee support would have been 
constitutional if the group at issue had been a student organization 
engaged in on-campus activities.’°* The Galda decision emphasized that 
the key difference between on-campus and off-campus activities was 
that on-campus activities contribute to the vital university forum.'” 

Another troubling aspect of the majority’s opinion in Smith II was 
its erroneous rationale for applying strict scrutiny analysis."° The 





102. 496 U.S. at 3, 110 S. Ct. at 2230. 

103. Lehnert v. Ferris Faculty Ass’n, 500 U.S. 507, 111 S. Ct. 1950 (1991). 

104. See Smith II, 844 P.2d at 525 (Arabian, J., dissenting) (no matter how the 
university resolves the difficult distinction, the result will be ‘‘a renewed barrage of legal 
challenges’’). 

105. Galda v. Rutgers, 772 F.2d 1060, 1064-65 (3d Cir. 1985). 

106. Id. at 1064-65. 

107. Smith II, 844 P.2d at 511. 

108. See supra text accompanying notes 23-24. 

109. Galda, 772 F.2d at 1064-65, 1067. Accord Carroll v. Blinken, 957 F.2d 991, 1002 
(2d Cir. 1992) (limiting the use of student fees to the on-campus activities of the state 
PIRG because all students benefit from exposure to those activities and opportunities for 
involvement, regardless whether they take part in them). 

110. See Smith II, 844 P.2d at 506-07, 510. 
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following discussion will explain how the opinion cited several cases 
that, contrary to the majority’s assertion, actually stand for intermediate 
scrutiny. Moreover, the court overlooked developments that have mod- 
ified the intermediate scrutiny requirement that a regulation be ‘‘no 
greater than essential’’ to mean that the regulation must be a reasonable 
fit with, or a reasonable means of achieving, the state’s interest. Even 
independently of the cases that the majority misconstrued, two other 
arguments support the proposition that intermediate scrutiny would be 
appropriate. First, Supreme Court case law never has approved strict 
scrutiny analysis in situations involving the need for funding to over- 
come an important free rider problem.'"' Second, by funding student 
activities, the university seeks to promote, rather than curtail, speech; 
and an interest in promoting speech traditionally fails to trigger strict 
scrutiny review. Both of these points will be explained further. 
Misguidedly, the majority cited the Supreme Court decision in U.S. 
v. Albertini,"’? a case that modified the intermediate scrutiny standard 
set forth initially in United States v. O’Brien,‘ to justify the application 
of strict scrutiny to compelled funding of student activities.‘‘* O’Brien, 
which is unanimously considered by scholars to stand for intermediate 
scrutiny,’’® initially held that a state must justify a content-neutral law 
that incidentally abridges speech by showing both that ‘‘an important 
or substantial’’ state interest exists and that the restrictions on the 
alleged Firsi Amendment freedom are ‘‘no greater than is essential.’’'*® 
In Albertini, however, the Supreme Court held that the ‘‘no greater 
than is essential’’ requirement from O’Brien could be satisfied upon 
showing that the regulation promotes a substantial government interest 
‘“‘that would be achieved less effectively absent the regulation.’’'” 
Albertini marked one of several cases to hold that the O’Brien language 
did not require showing that the regulation was the ‘‘least-restrictive 
alternative’ for satisfying the state interests. Rather, the Court de- 





111. See supra notes 56-58. 

112. 472 U.S. 675, 105 S. Ct. 2897 (1985). 

113. 391 U.S. 367, 88 S. Ct. 1673 (1968). 

114. Smith II, 844 P.2d at 510 & n.9. 

115. See, e.g., The Supreme Court, 1992 Term, Leading Cases, 107 Harv. L. REv. 234, 
242 (1993) (discussing how O’Brien sets forth the intermediate scrutiny test for regulations 
where the state’s purpose is unrelated to abridging speech); Kathleen M. Sullivan, Post- 
Liberalizing Judging, the Roles of Categorization and Balancing, 63 U. Coto. L. REv. 293, 
297 (1992) (discussing O’Brien as an example of intermediate scrutiny in the First 
Amendment area); Kathleen M. Sullivan, The Supreme Court, 1991 Term, Foreword: The 
Justices of Rules and Standards, 106 Harv. L. REv. 24, 61 & n.251 (1992) (citing O’Brien 
as the example of intermediate scrutiny in cases where a content-neutral law has an 
impact on speech); TriBE, supra note 12, § 12-23, at 982-83 (citing O’Brien as an example 
of ‘‘relaxed scrutiny,’’ as opposed to strict scrutiny, in the area of First Amendment 
law). 

116. O’Brien, 391 U.S. at 377, 88 S. Ct. at 1679. 

117. Albertini, 472 U.S. at 689, 105 S. Ct. at 2906. 
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manded something more akin to a ‘‘reasonable fit’’ between the state 
interest and the regulation at issue.’ 

Uninformed or misinformed about these doctrinal developments, the 
Smith II majority discussed how the Albertini decision stood for strict 
scrutiny, rather than more relaxed review.’ Because the Second Cir- 
cuit’s decision in Carroll v. Blinken cited Albertini, the Smith II 
majority erroneously labeled the analysis in Carroll as an example of 
strict scrutiny that courts have applied to fee cases.'?° Incomprehensibly, 
the court also referred to O’Brien as an example of strict scrutiny, 
rather than the model of intermediate scrutiny it is known to be.’' 
Although the opinion also cited Chicago Teachers Union v. Hudson’? 
as authority for the proposition that strict scrutiny applies,'2* Hudson 
held that a university must carefully tailor a refund procedure for that 
portion of the compelled funding already determined to be unconsti- 
tutional.124 

The court not only misinterpreted the standard for intermediate 
scrutiny as set forth by O’Brien and its progeny—misclassifying it as 
strict scrutiny—but also ignored the fact that Abood and other Supreme 





118. See Ward v. Rock Against Racism, 491 U.S. 781, 792-802, 109 S. Ct. 2746, 2754- 
60 (1989) (rejecting the ‘‘less restrictive alternative’ analysis as a proper inquiry for time, 
place, and manner restrictions, based upon O’Brien, and holding that the requirement 
of narrow tailoring is satisfied so long as the regulation promotes a substantial govern- 
mental interest that would be achieved less effectively absent the regulation) (citing 
Albertini, 472 U.S. at 688-89, 105 S. Ct. at 2906-07, and O’Brien, 391 U.S. at 377, 88 
S. Ct. at 1679); Board of Trustees of the State Univ. of N.Y. v. Fox, 492 U.S. 469, 476- 
80, 109 S. Ct. 3028, 3032-35 (1989) (rejecting a ‘‘least restrictive means’’ test and requiring 
instead that the legislature’s ends be a ‘‘reasonable,’’ but ‘‘not necessarily perfect,’’ 
means to accomplish the state interest when assessing restrictions on commercial speech) 
(citing Ward, 491 U.S. at 799, 109 S. Ct. at 2758; Albertini, 472 U.S. at 689, 105 S. Ct. 
at 2906; and O’Brien, 391 U.S. 367, 88 S. Ct. 1673). While Albertini, Ward, and’ Fox 
reflected a trend to relax the tailoring requirement, a recent case indicates that the 
‘reasonable fit’’ requirement from Fox still retains some bite. See City of Cin. v. Discovery 
Network, 113 S. Ct. 1505, 1510-16 (1993) (holding that a ban on news racks containing 
commercial handbills, which did not apply to news racks containing newspapers, failed 
the requirement that it be a ‘‘reasonable fit’’ between the city’s interest in safety and 
esthetics and the means chosen to serve that interest). 

119. Smith II, 844 P.2d at 510. The Smith II majority cited solely the portion of the 
Albertini opinion that restated the original language of O’Brien, while ignoring the 
portion that reinterpreted the O’Brien standard, in an attempt to support the argument 
that Albertini stood for the strictest level of scrutiny. Id. at 510 & n.9 (citing Albertini, 
472 U.S. at 688, 105 S. Ct. at 2906 (quoting O’Brien, 391 U.S. at 377, 88 S. Ct. at 1679)). 
In contrast, the dissenting opinion asserted that intermediate scrutiny was the appropriate 
standard of review, based primarily on the language of Abood and Keller. Id. at 522-23 
(Arabian, J., dissenting). 

120. Smith II, 844 P.2d at 510 (citing Carroll v. Blinken, 957 F.2d 991 (2d Cir.), cert. 
denied, 113 S. Ct. 300 (1992)). 

121. Compare id. at 510 n.9 with note 115 supra and accompanying text. 

122. 475 U.S. 292, 106 S. Ct. 1066 (1986). 

123. Smith II, 844 P.2d at 510 (citing Hudson, 475 U.S. at 303 n.11, 106 S. Ct. at 
1074 n.11). 


124. Hudson, 475 U.S. at 303, 106 S. Ct. at 1074. See supra text accompanying note 
60. 
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Court cases have declined to apply a higher level of scrutiny to cases 
involving the need for compelled funding to overcome an important 
free rider problem.’ Moreover, strict scrutiny is the appropriate stan- 
dard to apply when the regulation at issue hampers, rather than pro- 
motes, speech, as several commentators have noted.’*° Because the 
university aims to promote the exchange of a variety of ideas on campus, 
strict scrutiny seems inapposite; the impingement on dissenters’ First 
Amendment rights results incidentally from the goal of increasing the 
overall exchange of ideas, as opposed to a deliberate attempt by the 
university or the state to silence a particular message. '?’ 

The court also ignored the possibility that the imposition of manda- 
tory fees involves competing First Amendment rights. The fee imposi- 
tion implicates the speech and association rights of the student dissenters, 
but it also rests on a significant countervailing First Amendment interest 
in fostering debate on campus.'”* Consequently, even if strict scrutiny 
were the appropriate standard to apply, the constitutional concern over 
promoting group activities to sustain a lively university forum could 
establish even a ‘‘compelling state interest’’ that justifies impingement 
on the dissenters’ free speech and association rights.‘ 

Regardless which standard of scrutiny applies, the Smith II decision 
seriously undervalued the university’s need to sustain an atmosphere 
of debate and diverse exposure—an essential aspect of the university’s 
educational mission, as recognized in all other mandatory fee cases, 
including Galda.’*° The exchange of controversial ideas rests at the core 





125. See supra text accompanying notes 56-58. 

126. See Bauer, supra note 7, at 171 n.228; Cantor, supra note 38, at 29-30. 

127. However, strict scrutiny would be appropriate if the court were examining efforts 
by the state or university to prevent funding of one or a handful of groups in particular. 
This occurred in Stanley v. McGrath, 719 F.2d 279 (8th Cir. 1983), where the university 
changed the method of funding the university newspaper, allegedly in retaliation for the 
paper’s publication of controversial matter with which the administration disagreed. 
Although the court applied ‘‘mixed motive’’ analysis, a strong argument exists that strict 
scrutiny should apply because the university singled out a particular group based not 
only on the content of its speech, but also its viewpoint. 

128. For a discussion of the countervailing First Amendment concern in funding 
student groups to foster debate at the university, see infra text accompanying notes 134- 
43. 

Several-cases have sanctioned ‘‘incidental infringement’’ on the right of association in 
order to promote the goal of uninhibited, robust debate. See Buckley v. Valeo, 424 U.S. 
1, 96 S. Ct. 612 (1975) (holding that infringement on the association rights in the context 
of a federal campaign finance system is constitutional because it is an ‘‘effort, not to 
abridge, restrict, or censor speech, but rather to use public money to facilitate and enlarge 
public discussion and participation in the electoral process’’); Kania, 702 F.2d at 48. 
This rationale clearly applies to student fee cases. 

129. Cf. Galda v. Rutgers, 772 F.2d 1060, 1067 (3d Cir. 1985), cert. denied, 475 U.S. 
1065, 106 S. Ct. 1375 (1986) (stating that there is room for the argument that the 
university’s role as the presenter of ideas could be a ‘‘compelling’’ reason for infringement 
of the First Amendment). 

130. See supra notes 25, 27 and accompanying text. 
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of a liberal arts education: all ideas should be ‘‘heard and tested’’ in 
order to arrive at truth’ or to measure competing truths. Being exposed 
to ideas with which one might not agree and learning from differences 
both are crucial parts of the educational experience at a university.’ 
Educators have accepted as axiomatic that the presence of student 
groups engaging in extracurricular activities on campus indispensably 
contributes to the learning environment. In fact, it has been noted 
repeatedly that the importance of these activities to higher education 
‘‘makes the term extracurricular a misnomer.’’'? 

The need for debate and exposure to controversial ideas is not only 
central to the educational process at the college level, it also is a First 
Amendment concern in itself.’** First Amendment issues must be con- 
sidered in light of the constitutional requirement that debate on public 
issues be ‘‘uninhibited, robust, and wide-open.’’*** Allowing the free 
exchange of ideas, even those that are emotionally charged or contro- 
versial,'*® represents the heart of the First Amendment. This principle 
holds a special place within the university, because ‘‘the college class- 
room with its surrounding environs is peculiarly ‘the marketplace of 
ideas.’’’'”? In this vein, some courts have noted that within the univer- 
sity setting a positive obligation exists to encourage exposure to diverse 
ideas and dialogue.'** 





131. Norman Dorsen, The Need for a New Enlightenment, in THE CONSTITUTION, THE 
LAW, AND FREEDOM OF EXPRESSION, 1782-1987 22, 37 (James Brewer Stewart ed., 1987). 

132. See Carroll v. Blinken, 957 F.2d 991, 1000 (2d Cir.), cert. denied, 113 S. Ct. 300 
(1992) (quoting a Princeton University president and citing Regents of Univ. of Cal. v. 
Bakke, 438 U.S. 265, 312-13 n.48, 98 S. Ct. 2733, 2760 n. 48). 

133. MEABON ET. AL., supra note 10, at 35 (citing F. RUDOLPH, CurRICULUM: A HISTORY 
OF THE UNDERGRADUATE CourSsE OF STUDY SINCE 1636 (1977)) (emphasis in the original). 

134. Cf. Wells, supra note 26, at 374 (arguing that First Amendment concerns exist 
on both sides of the arguments about student fees). 

135. New York Times Co. v. Sullivan, 376 U.S. 254, 270, 84 S. Ct. 710, 721 (1964) 
(quoted in Kania, 702 F.2d at 480); Dorsen, supra note 131, at 30. 

136. See, e.g., Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533 (1989) (holding that 
a prosecution for flag burning violated the First Amendment); National Socialist Party of 
Am. v. Skokie, 432 U.S. 43, 97 S. Ct. 2205 (1977) (invalidating local ordinance preventing 
a Nazi march in a town with holocaust survivors and a sizable Jewish population on 
First Amendment grounds); Kingsley Pictures Corp. v. Regents, 360 U.S. 684, 688, 79 
S. Ct. 1362, 1365 (1959) (holding that suppression of a motion picture because it expresses 
the idea that under certain circumstances adultery may be proper behavior strikes at ‘‘the 
very heart’’ of First Amendment Protection). 

137. Kania, 702 F.2d at 479 n.7 (quoting Widmar v. Vincent, 454 U.S. 263, 267 n.5, 
102 S. Ct. 269, 273 n.5 (1981) and Healy v. James, 408 U.S. 169, 180, 92 S. Ct. 2338, 
2345-46 (1972)). Accord Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 
675, 683 (1967) (‘‘The classroom is peculiarly the ‘marketplace of ideas.’’’). 

138. The most recent case upholding mandatory student activity fees addressed the 
First Amendment interest in affirmatively supporting a university forum. See Carroll v. 
Blinken, 957 F.2d 991, 1001 (2d Cir. 1992) (holding that the university’s ‘‘interest in 
maintaining a thriving campus forum . . . is itself a concern of constitutional dimensions, 
since the central purpose of. the First Amendment is to guarantee the free interchange of 
views and energetic debate’’) (citations omitted). Similarly, the dissent in Galda v. Rutgers 
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Considering the risk that the new limitations on funding student 
activities will impede the mission of the university as a forum for 
robust debate and exposure to diverse ideas, the effect of the majority’s 
opinion is to impinge even more seriously on the First Amendment 
than the First Amendment complaint that the Court sought to redress. 
The risk occurs because the need for a mandatory student activities fee 
arises out of a ‘‘free rider problem’’: the funding of a diverse university 
forum necessarily benefits all students, which creates an incentive for 
students to undervalue the service or to withhold funding altogether if 
they believe it will be funded by others.%° 

If the activities fees generally were refundable, or if a ‘‘check-off’’ 
system were established whereby students could request refunds for 
those groups whose views they find objectionable, two results could 
occur that would harm First Amendment concerns. One prospect is 
that because so many students would request a refund, the total number 
of group activities supported and the concomitant exchange of ideas 
would be reduced drastically to the point of thwarting the university 
forum. While impoverishing the learning environment,'*° this also would 
undermine the First Amendment concern about maintaining a vital 
university forum.'*? A second prospect, which the dissent in Smith II 
emphasized, is that ‘‘funding will soon devolve into a popularity 
contest. Thus in a setting where provocative ideas should receive the 
most support and encouragement, precisely the opposite will oc- 
cur.... This is truly Orwellian.’’'*? As the dissenting opinion re- 
flected, without the mandatory fee system the university would face 
difficulty assuring that a wide range of ideas, including the less popular 
ones, have access to the university forum. Exposure to provocative 
ideas, which frequently are unpopular, probably contributes most to 
the learning environment by challenging students to think critically 
about why they accept prevailing beliefs. Moreover, the interest in 
sustaining a diverse flow of ideas in the university forum supports a 
First Amendment concern about disfavoring the standardization of ideas 
and protecting the views of minorities against domination by the ma- 
jority;’** in the university setting, ensuring fee support to bring minority 





held that ‘‘indeed, the spirit of the First Amendment suggests that courts should do 
everything within reason to protect political speech in the educational setting.’’ 772 F.2d 
1060, 1077 (3d Cir. 1985) (Adams, J., dissenting) (citations omitted) (emphasis added). 

139. Cf. supra note 45 (defining a free rider problem). 

140. Cf. Carroll, 957 F.2d at 1001 (holding that without the political activities of 
groups on campus, ‘‘college would be a very quiet, diminished, and ultimately irrelevant 
place’). 

141. See supra text accompanying notes 134-38. 

142. Smith II, 844 P.2d at 526 (Arabian, J., dissenting) (emphasis added). 

143. See, e.g., Terminello v. Chicago, 337 U.S. 1, 4-5, 69 S. Ct. 894, 896 (1949) 
(holding that it is unconstitutional to punish speech because it is provocative, short of 
a clear and present danger, because ‘‘the alternative would lead to the standardization 
of ideas either by legislatures, courts, or dominant political or community groups’’); 
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views to the forum specially serves this First Amendment theory. 


2. ASUC Lobbying Activities 


The Smith II majority also ruled that ASUC’s support of lobbies was 
unconstitutional, even assuming that the lobbies were confined to 
student related issues. The opinion glossed over several analytical 
parallels to the circumstances in Abood and failed to distinguish the 
two situations meaningfully. 

The opinion stated that the Regents’ only justification in support of 
ASUC lobbying was an interest in providing an educational opportunity, 
and that this educational benefit to a few could not justify the burden 
on all students.’** However, the California Court of Appeal cited a 
number of other justifications, including the need for self-government 
and a “‘representative of the student body’’ to communicate with the 
University hierarchy.'** Additionally, because the University’s regula- 
tions authorized the ASUC to expend student fees earmarked for ad- 
vocacy activities on ‘‘university-related purposes,’’** the regulations 
could be understood as authorizing the ASUC to represent the student 
body in outside communications as well. 

Unconvincingly, the opinion argued that any University authorization 
of ASUC as negotiator with the government or other group on behalf 
of the students became negated by another part of the University policy 
that stated, ‘‘ASUC’s permission to lobby ‘does not affect the right of 
any student, as an individual, to petition the government officials or 
bodies.’’’**? Even in Abood, in which the union was the undisputed 
bargaining representative, the Court made clear that public employees 
were ‘‘not barred from expressing [their] viewpoint[s]’’ when they 
believed that the union representing them had urged an unwise pol- 
icy.'** Preserving an individual’s right to disagree with the designated 
representative actually helps safeguard the individual’s First Amend- 
ment rights if the representative espouses viewpoints with which the 
individual disagrees.'*® Consequently, the right to disagree hardly can 
be said to nullify the representative arrangement in the first place. 

The decision also argued that even if the university’s authorization 
of the ASUC as an advocate was bona fide, no state interest, ‘‘let alone 
a compelling reason,’’ existed to justify the appointment of a bargaining 
representative.'*° Here the court did not consider seriously whether the 





TRIBE, supra note 12, § 12-2, at 792-93 (discussing the constitutional concern about 
protecting the rights of individuals against the majority). 

144. Smith II, 844 P.2d at 516. 

145. Smith I, 248 Cal. Rptr. at 270. 

146. Id. at 268; Smith II, 844 P.2d at 514 n.11. 

147. Smith II, 844 P.2d at 515 (citing Abood, 431 U.S. at 209, 97 S. Ct. at 1728). 

148. 431 U.S. at 230, 97 S. Ct. at 1797. 

149. Students still may try to argue that the safeguard is inadequate. See infra text 
following note 170. 

150. Smith II, 844 P.2d at 515. 
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state might have an interest in overcoming the free rider problem 
associated with the representative process. The free rider problem exists 
because all students would benefit from lobbying gains such as fighting 
budget cuts; students therefore lack incentive to contribute individually 
to the costs of such advocacy. While the need to overcome the free 
rider problem and provide the benefits of student government may not 
be necessarily ‘‘compelling,’’ the Abood decision did not require proof 
of such a high governmental interest. Thus, the Smith II majority failed 
to appreciate the significance of the lobbying-related free rider problem, 
and applied a stricter level of scrutiny than precedent required. 

If the University and the state had only an educational interest in 
providing ASUC with lobbying opportunity, the court’s assertion that 
this educational benefit applied to only the few student-participants 
would be forceful. Unlike the ideological activities of student groups 
on campus, the ASUC lobbying efforts are directed entirely off-campus. 
Off-campus lobbying activities do not contribute to the overall univer- 
sity forum that affects the environment of all students and serves the 
university’s educational function, regardless whether students actually 
participate in or oppose a particular group. Nonetheless, the effort of 
lobbying on student-related matters does create benefits for all students, 
and therefore, a free rider problem still exists. Consequently, the free 
rider problem associated with the fruits of lobbying efforts benefitting 
all students parallels the free rider problem associated with the benefit 
of collective bargaining to all employees in Abood. One remaining 
potential distinction between the two situations is whether an important 
state interest exists in perpetuating legislative advocacy on students’ 
behalf, just as an important state interest existed in perpetuating the 
collective bargaining system at issue in Abood. 


3. Political Resolutions Adopted by the ASUC 


The California Supreme Court’s inquiry whether the ASUC actually 
expended mandatory fees to adopt and publish a wide range of political 
resolutions presents a valid concern. The political resolutions at issue 
were not confined to university-related matters, and therefore, were not 
justifiable under the representation rationale and the associated free 
rider problem. However, the court also should consider whether these 
resolutions were directed not only to the outside world, but also to the 
university campus, thereby contributing significantly to the university 
forum and serving the university’s educational mission. If the resolu- 
tions are directed to the campus, it becomes hard to distinguish why 
a student group may use funding to bring speakers on campus or to 
circulate petitions about an issue, but the ASUC Senate cannot use any 
fees to express an opinion on the same issue. 


III. PROPOSED STANDARD FOR MANDATORY STUDENT FEES 


In light of the danger that the California Supreme Court’s solution 
undermines the university’s capacity as a forum, especially when ap- 
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plied to the funding of controversial student groups, a new standard is 
necessary to assess the First Amendment concerns relating to mandatory 
student fees. The following four-prong test better accommodates the 
university’s First Amendment interest in supporting vigorous debate, 
while also respecting a dissenter’s First Amendment concerns in a 
manner consistent with precedent and theory.’™ 


A. The Standard 


To reach the level of constitutional review set forth below, the funded 
activities or programs must implicate the dissenters’ First Amendment 
rights. Therefore, funding related to the chess club or another activity 
devoid of any political or ideological overtones falls outside the scope 
of this First Amendment analysis.'** 

Once the student dissenters’ First Amendment rights are implicated, 
the criteria for examining the constitutionality of the mandatory funding 
should be: (1) whether the need for funding presents a free rider 
problem; (2) whether the funding furthers the university’s educational 
mission on campus or is germane to some other noneducational, but 
authorized, university purpose; (3) whether continued funding serves 
an important or substantial state interest; and (4) whether individual 
students remain able to express opposing messages freely and easily 
and, if the funding of student groups is the issue, whether the procedure 
for distributing funds to student groups is nondiscriminatory. If the 
answers to these questions are affirmative, then the funding of activities 
should be upheld as constitutional, even if some students object to 
their political or ideological messages. 

The first criterion, the existence of a free rider problem, provides 
part of the justification for imposing mandatory dues on students, in 
spite of impingement on the dissenters’ First Amendment rights.'** The 
nature of a free rider problem implicitly satisfies the concern that 





151. Cf. Carolyn Wiggin, Note, A Funny Thing Happens When You Pay For a Forum: 
Mandatory Student Fees to Support Political Speech at Public Universities, 103 YALE L.J. 
2009 (1994) (arguing that the application of traditional public forum doctrine to the 
mandatory student fees is appropriate and supports compelled funding of political 
groups). While public forum doctrine does appreciate that the goal of funding student 
activities is to promote the exchange of ideas, it does not justify easily why fees should 
be compelled to support the university forum in the first place. Public forum doctrine 
generally applies to limitations on speech in an already existing public or limited public 
forum. Additionally, the public forum doctrine cannot be stretched to cover analysis of 
the compelled student fees for lobbying activities at the state legislature, since off-campus 
activities do not contribute to the university forum. 

152. Cf. Smith II, 844 P.2d at 528 n.8 (Arabian, J., dissenting) (holding that off-campus 
activities not designed to facilitate speech in any meaningful sense, such as travel 
expenses incurred by the Berkeley chess club, may continue to be funded since they do 
not raise First Amendment concerns relating to compelled speech). 

153. Cf. supra text accompanying notes 44-55 (discussing the distillation of this 
principle from Abood, Keller, and Lee). 
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mandatory funding be a reasonably close fit to achieve the government 
and university interest at stake.* Absent mandatory funding, students 
have an incentive to undervalue or withhold contribution to the fee- 
supported services because all students benefit from the services as 
long as some continue paying. 

The proposed standard is consistent with the analysis that the Su- 
preme Court actually conducts in decisions involving compelled fund- 
ing, but this proposal explicitly treats the existence of the free rider 
problem as an inquiry distinct from the important or substantial state 
interest, in order to prevent circular reasoning. The Supreme Court’s 
decisions in Abood, Keller, and Lee refer to the free rider problem in 
discussing the important cr substantial state interest. However, it also 
is clear from those decisions that, along with the free rider problem, a 
state interest also existed in maintaining the particular program or 
service—such as the concern for peaceful labor relations in the agency 
shop cases, the need for a regulated state bar, or the interest in a well 
functioning social security system.*** The proposed standard treats the 
important state interest in continuing the funding as a separate inquiry, 
in order to punctuate that the mere existence of a free rider problem 
alone cannot justify compelled funding. To hold otherwise could prove 
circular and might fail to protect the dissenters’ First Amendment 
concerns.1%6 

The proposal declines to require universities to ‘‘prove’’ that man- 
datory funding is the least restrictive alternative to overcoming the free 
rider problem for several reasons. First, the very nature of the free rider 
problem justifies the university’s inference that the mandatory funding 
scheme is a reasonably tailored solution. Second, allowing this infer- 
ence comports with the principle that courts should avoid microman- 
agement of university affairs.” Third, assuming that the state interest 
in overcoming the free rider problem is strong, as required by the third 
criterion, it would be potentially disastrous for universities if the courts 
made them prove the intractability of the free rider problem without 
mandatory fees, and the free rider problem indeed continued to be a 
problem during the course of such proof. 





154. See supra text accompanying notes 58-60, 118. 

155. See supra note 56 and text accompanying notes 47-50, 54. 

156. The circularity could occur in the following respect: Mandatory funding could 
be imposed for a service that benefits everyone, and the arrangement can be an asserted 
cure to a free rider problem. The prospect of eliminating mandatory funding would mean 
that the free rider problem would no longer be cured, which leaves room for the argument 
that the mandatory funding is needed to overcome the free rider problem. A state interest 
in overcoming the free rider problem and continuing the service is therefore a necessary 
check to the justification of mandatory fees. Additionally, the required link between the 
free rider problem in the first criterion and the university purpose in the second criterion 
adds further teeth to the scrutiny of the proposed standard. 

157. See, e.g., Carroll v. Blinken, 957 F.2d 991, 1002-03 (2d Cir.), cert. denied, 113 
S. Ct. 300 (1992) (discussing the judicial goal of avoiding ‘‘micromanagement’’ and 
obtrusiveness into university operations). 
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The second criterion codifies the germaneness test from Abood and 
Keller. When discussing the germaneness of the funded activity in 
relation to the university’s educational mission, the proposed standard 
follows the Carroll and Galda precedents limiting the justification to 
on-campus activities, which presumably contribute to the university 
forum, while off-campus activities do not. The university’s educational 
interest in supporting a forum presents a free rider problem that dis- 
sipates in the off-campus context, because it is only on campus that 
all students benefit from the diversity and exposure, whether or not 
they choose to participate actively. No precedent provides the basis for 
limiting the germaneness inquiry about noneducational purposes to on- 
campus activities. However, the noneducational purpose of the funding 
also must be linked to a free rider problem pursuant to the first criterion. 

As to the third criterion, the standard adopts the intermediate scrutiny 
language of an ‘‘important’’ or ‘‘substantial’’ state interest. This is 
consistent with the Supreme Court’s reluctance to apply strict scrutiny 
in other compelled funding cases that involved an important free rider 
problem.'** As already explained, this proposal separates the question 
of whether the state possesses an important or substantial interest in 
continuing the funding from the mere existence of a free rider problem, 
in order to prevent circular reasoning and to demand a sufficiently 
rigorous analysis. 

Finally, the fourth requirement ensures against the egregious invasion 
by the state into an individual’s freedom of thought or freedom of 
mind. In requiring that an individual remain ‘‘freely and easily able to 
express opposing messages,’’ the proposal tracks one of the decisive 
factors in PruneYard used by the Supreme Court to distinguish that 
case from the right to be free from government-compelled speech in 
Barnette and Wooley.'** The standard also accords with the Abood 
holding, which emphasized each employee’s freedom to advocate po- 
sitions contrary to the union’s policy as an important safeguard to the 
individual’s First Amendment rights.'® In assessing mandatory funding 
of student groups, the proposal further requires that groups distribute 
funding on a nondiscriminatory basis. Because of this requirement, a 
court justifiably can conclude that compelled funding forces subsidi- 
zation of a university forum, and that students are not forced to affirm 
belief in a particular message, as the Barnette and Wooley precedents 
would forbid. Even if students choose not to engage in counterspeech, 
a system that funds a variety of student groups will not amount to a 
vehicle for the state or university to impose a particular ideology on 
students, unless funding is allocated to the groups based on their 
viewpoints. The proposal follows the contours set by the PruneYard 
decision, which valued the absence of a fixed message being funneled 





158. See supra text accompanying notes 56-58. 
159. See supra text accompanying notes 64-65. 
160. See supra text accompanying notes 148-49. 
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through the forum, coupled with the ability of an individual to engage 
in counterspeech.'*' The effect of the fourth criterion is to force courts 
to determine whether the impingement on the dissenters’ First Amend- 
ment rights exists at a tolerable degree.*** The answer would be ‘‘no’”’ 
if students were significantly restricted in expressing their disagree- 
ment. 


B. Application to Smith II 


Using the above criteria, a court would definitely decide Smith II in 
favor of the University and the ASUC on the issue of compelled fees 
for student groups. On the issue of fees for lobbying activities confined 
to University and student related matters, the result might be the same 
as in the original Smith II opinion, which held these fee uses uncon- 
stitutional, but the analysis would differ. The application of the pro- 
posed standard on both issues will be discussed briefly. 

Preliminarily, the use of mandatory fees to support controversial 
student groups and lobbying activities triggers the proposed review 
because the dissenters’ First Amendment rights are implicated. The 
controversial groups presumably espouse views with which the dis- 
senters disagree, and the lobbying activities also may contradict indi- 
viduals’ own ideological views, even if the lobbying activities are 
confined to University- and student-related matters. Because the Uni- 
versity seeks to compel students to contribute to the costs of activities 
that may promote views objectionable to the payers, the dissenters’ 
First Amendment rights are implicated. Consequently, courts need a 
strong justification for any significant impingement on the dissenters’ 
First Amendment rights, and for this purpose, the four-point analysis 
will be applied. 


1. Funding of Controversial Student Groups 


On the issue of compelled funding for controversial student groups, 
the first criterion was satisfied, because the need to fund a variety of 
groups to subsidize the University forum presents a classic free rider 
problem: the service benefits all students, which creates an incentive 
for students to undervalue the benefit received in order to avoid paying 
for it. Without mandatory funding, students may withhold funding 
altogether, or, under a checkoff system, they might vote solely for the 
most popular groups, which would hamper the representation of a wide 
range of perspectives in the forum. 

Second, by contributing to the exchange of ideas and extracurricular 
activities, the funding of controversial student groups decidedly, and 





161. See supra text accompanying notes 64-67. 

162. Cf. Gaebler, supra note 17, at 1002-03, 1016-17, 1022-23 (suggesting that courts 
should examine the magnitude of infringement on the dissenters’ First Amendment rights 
in comparison with the infringement in Wooley and Barnette, and that as the infringement 
grows larger, the government justification must be stronger). 








1995] SMITH v. REGENTS 719 


many educators and courts would say indispensably, served the Univ- 
ersity’s educational mission.'** Furthermore, the on-campus requirement 
should be met given the procedural requirements for groups to obtain 
funding: groups must be registered with the University; guidelines 
require that the funds be expended for programs or activities beneficial 
to the student body; and groups need to pass review by the ASUC 
Finance Committee, including a line-item request for expenditures.’ 

Third, as other courts have recognized, the diverse extracurricular 
activities and vigorous debate promoted by funding student groups 
easily constitute an important or substantial state interest, because these 
activities provide students with the involvement and intellectual train- 
ing that set the foundations for civic participation.’* Moreover, the 
state interest in fostering robust debate on campus, which is vastly 
enhanced by funding student groups, constitutes a First Amendment 
interest given the special function of the University and its surrounding 
environment as the marketplace of ideas. If students began withholding 
funding of all groups, or even just the unpopular groups, the exchange 
of ideas and diversity of ideas would be reduced drastically, thus 
presenting a countervailing First Amendment concern that amply sup- 
ports an important state interest in continuing the mandatory funding. 

Fourth, the funding procedure passes the nondiscriminatory require- 
ment, since there was no evidence of viewpoint discrimination, and in 
fact, viewpoints on both sides of many issues were funded.’ In 
addition, students remain able to engage freely and easily in counter- 
speech, and they could even apply for funding to establish a group to 
promote an opposing view. Consequently, the impingement on the 
dissenters’ First Amendment rights falls far short of compelling affir- 
mation of viewpoints with which they disagree, and the mandatory 
funding cannot be said to invade students’ freedom of thought. Since 
all four questions are satisfied affirmatively, the mandatory fees for 
student activities should be upheld. 


2. Lobbying Activities 


Assuming that the lobbying activity was confined to student and 
university related issues, such as tuition freezes, a free rider problem 
exists, as required by the first criterion. All students benefit, regardless 
of their contribution to the advocacy, which creates an incentive for 
students to undervalue the benefit and withhold voluntary financial 





163. See supra text accompanying notes 131-33. 

164. See supra text accompanying notes 72-74 (describing the university’s procedure 
and requirements for allocating the funds). The analysis assumes that, as the trial court 
found, infractions of the university policy were few and isolated occurrences. See also 
supra text accompanying note 83. These policies should protect against ‘‘front’’ groups 
that register as a university organization yet funnel the money outside. 

165. See supra text accompanying note 27. 

166. See supra text accompanying notes 78-80. 
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support. If the lobbying has occurred beyond the scope of student or 
University matters, no free rider problem exists, because all students 
are not necessarily benefitted by the lobbying activity. 

Moreover, compelled fee support of lobbying activities beyond stu- 
dent or University activities cannot be justified on the rationale that ‘it 
serves the University’s educational mission to give ASUC representa- 
tives the opportunity to get involved with policy-making in the state 
legislature, because the funds were spent off-campus, which flunks the 
second criterion. However, assuming that the lobbying activities indeed 
were confined to University and student-related issues, the second 
criterion may be satisfied. Establishing a student self-government and 
a system for the students to communicate with the university and the 
outside world serves a purpose that the university guidelines seem to 
authorize and the state constitution allows.'*” The lobbying activities 
are germane to ASUC’s representation of student interests to the outside 
world and its ability to advocate effectively for the student body. 

The third prong—whether an important state interest is served by the 
funding—presents a difficult hurdle, which the university and ASUC 
ultimately might not overcome. However, parties should have the 
opportunity to brief this issue, and the court should consider it care- 
fully. For example, perhaps defendants could present evidence that the 
state possesses an interest in sustaining a well-functioning system of 
ASUC representation because it is an important mechanism for avoiding 
stident riots by offering a peaceful avenue for change.'® An important 
or substantial state interest in continuing the funding is more difficult 
to satisfy for lobbying activities than for student groups, because the 
funding of controversial student groups serves a countervailing First 
Amendment concern that lacks a counterpart in the funding of off- 
campus lobbying activities. 

The fourth criterion also might be satisfied, although the dissenters 
have an interesting counter-argument that could prove forceful. The 
University and ASUC could argue that the criterion is satisfied because 
the policy expressly reserves the students’ right to express disagreement 
with ASUC’s advocacy positions; therefore, dissenters may disagree 
freely with the funded messages.'* Two other factors further help 
distinguish the situation from impermissible government or university 
compelled speech: ASUC representatives do not constitute a fixed body 
with permanent views, and dissenting students have the opportunity 





167. See supra notes 87-88 and text accompanying notes 145-46. 

168. Discussion with David Smolen, Director, Cardinal Consulting Committee on the 
History, Origin, and Operations of the ASSU, with Recommendations for Change (Stanford 
University) (Nov. 7, 1994). Pure conjecture by the court of a conceivably substantial state 
interest should be insufficient to establish an interest. The university should make some 
evidentiary showing to demonstrate a theoretical state interest. While suggesting that the 
defendant should have the opportunity to make this showing, the above discussion does 
not conclude that a showing can be made easily. 

169. See supra text accompanying notes 82, 147. 








1995] SMITH v. REGENTS 721 


to influence ASUC’s policy course.’ Additionally, because students 
cannot be compelled to be members of ASUC, the impingement on 
their associational rights is limited. The dissenters can counter that 
while they may be free to disagree, it is more onerous for them than 
it was for the shopping mall owner in Pruneyard to disavow hated 
messages. The magnified voice of the lobbying efforts makes it harder 
for dissenters to express disagreement efficaciously. Although this ar- 
gument has not been tested yet, a court might be persuaded that the 
ability of dissenters to disagree freely and easily is inadequate. 

If the court determines that fee support of lobbying activities cannot 
withstand challenge, it is appropriate for the court to mandate that the 
University establish a refund procedure to allow students to reclaim 
that portion of the mandatory fees. The refund procedure should be 
‘‘carefully tailored’’ to minimize further infringement on the dissenters’ 
First Amendment rights, in accordance with the decision in Chicago 
Teachers Union v. Hudson.‘ 


CONCLUSION 


When the California Supreme Court ordered the Regents and ASUC 
to distinguish political activities from educational ones, the court un- 
necessarily imposed a harmful solution to the dissenters’ First Amend- 
ment concerns. By insufficiently appreciating the free rider problem 
and the importance of vigorous debate within a university setting, the 
ruling risks impeding the university’s capacity as a forum for debate 
and exposure to diverse ideas, which offends the very purpose of the 
First Amendment. Without sound justification, the court applied strict 
scrutiny analysis to all uses of the mandatory fees. 

The proposed standard for reviewing mandatory student fees better 
accommodates the First Amendment imperative for free exchange’ of 
ideas within a university and comports with existing precedent and 
theory in respecting the boundaries of the dissenters’ First Amendment 
rights. The suggested standard tolerates different viewpoints and guards 
against the imposition of ideological conformity by the state and uni- 





170. Cf. Lathrop v. Donohue, 367 U.S. 820, 853, 81 S. Ct. 1826, 1843 (1961) (Harlan, 
J., concurring) (holding that the integrated state bar does not provide a ‘‘fixed, predictable 
conduit for governmental encouragement of particular views,’’ even while it makes 
legislative recommendations); id. at 856, 81 S. Ct. at 1845 (holding that the dissenter is 
not being made to contribute funds to the furtherance of views he opposes, but rather is 
being forced to contribute funds to a ‘‘group expenditure about which he will have 
something to say. To the extent that his voice of dissent can convince [others], it will 
later be heard by the State Legislature with a magnified voice’’). See also Arrington v. 
Taylor, 380 F. Supp. 1348, 1362 (M.D.N.C. 1974), aff'd, 526 F.2d 587 (4th Cir. 1975), 
cert. denied, 424 U.S. 913, 96 S. Ct. 1111 (1976) (holding that the positions advocated 
by the newspaper are ‘‘no more permanent than the brief tenure of its editors and writers’’ 
and hardly a ‘‘predictable conduit’’ through which the state may express its views; 
moreover, the dissenters may use the paper to express opposing views through editorials). 

171. See supra text accompanying note 60. 
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versity. These principles are dear not only to the First Amendment, 
but also to adherents on the left, who seek to question the status quo,’” 
and those on the right, who decry the political litmus screening of 
political correctness.'7° 


KAREN M. KRAMER* 





172. See Dorsen, supra note 131, at 30, 36 (discussing how debate can encourage 
social reform). 

173. See, e.g., CHARLES J. SYKES, THE HOLLOW MEN: POLITICS AND CORRUPTION IN HIGHER 
EDUCATION 22 (1990) (criticizing the narrow-mindedness and ‘‘mood of ideological con- 
formity’’ among academics devoted to ‘‘radicalization of the humanities’ at a 1989 
literary convention); Campus is Split, N.Y. Times, Dec. 31, 1990, at 28 (describing some 
students’ objection that they need not be ‘‘spoon fed politically correct’’ information 
when a Berkeley anthropology professor faced criticism for the views he expressed in 
lecture). 

* B.A., Stanford University, 1992; J.D. Candidate, Stanford University, 1995. Thanks 
to Professor Gerald Gunther and to Andrew Weis for their valuable comments. 








ROSENBERGER V. RECTOR: THE FIRST 
AMENDMENT Doc CHASES ITs TAIL 


INTRODUCTION 


On March 1, the Supreme Court heard oral arguments in the case of 
Rosenberger v. Rector,’ on certiorari to the Fourth Circuit. That case 
involves the ability of public universities? to decide whether or not to 
fund student religious speech. In Rosenberger, the petitioner student 
journal, named Wide Awake,’ was informed by the University of Vir- 
ginia that it was ineligible for student activity fees funding because the 
University considered the journal to be a ‘‘religious activity.’’ The 
Fourth Circuit applied strict scrutiny to the University’s content-based 
regulation, but upheld the regulation because the state had a compelling 
interest in not violating the Establishment Clause of the First Amend- 
ment of the United States Constitution. The Fourth Circuit’s approach 
forces universities to anticipate whether the courts would hold funding 
for a particular student group to violate the Establishment Clause. If 
the college wrongly denies funding, it may violate the Free Speech 
Clause of the First Amendment of the United States Constitution; if a 
college wrongly grants funding, it may violate the Establishment Clause. 

In order to avoid judicial sanction, state universities (and their coun- 
sel) must be able to foresee how the courts will apply the First Amend- 
ment to student funding cases. This note evaluates contemporary 
Establishment Clause and Free Speech Clause jurisprudence, and ap- 
plies Establishment and Free Speech theories to the funding of student 
religious speech on college campuses. This note outlines the factors 
that universities ought to consider as they decide whether or not to 
fund student religious speech. 

Section I of this note explains the particular facts of Rosenberger, 
and explains the district court’s holding in that case. The district court 
held that the University’s funding mechanism was a nonpublic forum, 
and therefore, refused to apply strict scrutiny to the University’s deci- 
sion. The district court found that the University’s funding choices 
were reasonable and not viewpoint-discriminatory. It therefore upheld 
the regulations against all constitutional challenges. 

Section II of this note analyzes the Fourth Circuit’s decision in 
Rosenberger, which differed significantly from the district court’s opin- 





1. 18 F.3d 269 (4th Cir.), cert granted, 115 S. Ct. 417 (1994). 

2. The terms ‘‘college,’’ ‘‘university,’’ and ‘‘institution’’ are used interchangeably 
to refer to all institutions of higher learning. 

3. This note refers to the Petitioners, which includes the student magazine Wide 
Awake, and several of its members, either as Petitioner or as Wide Awake. 
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ion. The Fourth Circuit held that the University’s regulations were 
content-discriminatory, and therefore subject to strict scrutiny. How- 
ever, because the student journal was pervasively religious, the court 
held that the University would have violated the Establishment Clause 
by funding the journal. The Fourth Circuit therefore found that the 
University had a compelling reason for its regulations, and upheld them 
against a Free Speech challenge. Section II assesses the strengths and 
weaknesses of the Fourth Circuit’s analysis, and criticizes the court’s 
reliance on a ‘‘compelling interest’’ standard for deciding between 
competing constitutional concerns. 

Section III attempts to explain the conceptual difficulty with Rosen- 
berger by analyzing trends in Establishment and Free Speech case law. 
It begins by considering Lemon v. Kurtzman, which has been the 
primary Establishment test for over twenty years. That test has failed | 
to explain satisfactorily, or to bring consistency to, the field of religion 
jurisprudence. Lemon has been ignored or minimized in only a few 
cases, but in several decisions, Lemon has been cited approvingly as 
the reason for holdings in cases that appear to be in irreconcilable 
tension. Some analysts account for this discrepancy by postulating the 
existence of two competing strands of Establishment jurisprudence, 
separate from Lemon, while others suggest that there are factors other 
than those outlined in Lemon that could explain the Court’s apparent 
contradictions. 

In response to criticisms of Lemon, some members of the Court have 
fashioned new Establishment tests, none of which has been decisively 
accepted by a majority of the Court. Justice O’Connor has set forth a 
test that would collapse the first two prongs of the Lemon test into one 
‘‘endorsement’’ test. Justice Brennan has put forth an Establishment 
test that looks to symbolism, as well as to the message conveyed by 
the law. Justice Rehnquist advocates a historical approach under which 
a greater amount of accommodation and endorsement of religion would 
be permitted. Justice Kennedy has proposed a ‘‘coercion’’ test that 
would limit application of the Lemon and endorsement tests to situa- 
tions in which there is some significant degree of coercion. 

Rosenberger falls into an ambiguous category within these theoretical 
debates. In the past decade, the Court has handed down several cases 
granting religious groups equal access to public forums, and others 
granting religious groups access to generally available public benefits. 
However, the Court simultaneously has refused to allow government 
funding of religious groups if that funding communicates a message of 
endorsement or has the primary effect of advancing religion. Rosenber- 
ger falls into a category of cases that cannot be resolved by appeal to 
any one line of cases, but that requires reference to some overarching 
theory. Rosenberger is not easily resolvable under Establishment theory. 

The second part of Section III considers several Free Speech theories 
that relate to Rosenberger, including unconstitutional conditions, gov- 
ernment speech, and public forum doctrine. Unconstitutional conditions 
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doctrine holds that government may not condition its assistance upon 
the recipient’s relinquishment of other constitutional rights. However, 
this doctrine is applied only if the condition would apply to the 
recipient’s rights outside the government-funded program. Unconsti- 
tutional conditions doctrine restrains government from requiring reci- 
pients to take loyalty oaths, but would not hinder the government from 
placing conditions upon how its money is spent. Hence, the application 
of unconstitutional conditions doctrine imposes few limitations on 
government’s ability to discriminate in its funding of speech. This is 
plainly unacceptable at some level; few would argue that a government 
controlled by Republicans could fund universities dedicated to the 
spread of purely Republican ideas. Courts have therefore looked outside 
unconstitutional conditions analysis for restrictions on the government’s 
ability to selectively fund speech. 

Government speech theory would distinguish between government 
speech and private speech. Government speech is attributable to the 
government, and therefore, must scrupulously avoid endorsing religion; 
because government must be able to control this speech to avoid 
endorsement, the speaker has few free speech rights. Private speech is 
not attributable to the government, which means both that government 
need not worry about endorsement and that private speakers have strong 
free speech rights. This distinction is central to Rosenberger. The 
religious students claim that their journal would be private speech, 
even if it received funding from government; the University claims that 
the University is responsible for the speech that it funds, and is therefore 
required to discriminate against religious speech. While a government 
speech is essential to this case, Section III suggests that the ‘‘state 
action’’ approach advocated by Wide Awake is a conclusory label, and 
not the basis of an independent analysis. 

The University suggests that in the case of funding, content-specific 
categories are unavoidable. However, the University’s ‘‘religious activ- 
ities’’ category suffers from the flaws of vagueness and overbreadth. 
Laws that are excessively vague are problematic constitutionally, be- 
cause they give great discretion and power to the officials in charge of 
enforcing them. The laws may be enforced strictly against unpopular 
groups, but loosely against popular groups. This is borne out in Ro- 
senberger; popular religious groups were granted funding as cultural 
organizations, while Rosenberger’s publication was not. The vagueness 
of the University’s regulations allows it to intrude upon the marketplace 
of ideas in such a way as to advance secular ideas and discourage 
religion. 

Public forum doctrine, in the purest sense, applies to physical spaces 
such as parks and roads. However, the Supreme Court has used this 
doctrine in recent religious freedom cases to require public schools and 
universities to treat religious groups as well as they treat secular groups. 
The University attempts to distinguish the expenditure of money from 
the use of rooms, noting that money is a scarce resource, while class- 
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room space is plentiful. Nevertheless, a comparison with public forum 
doctrine is helpful. Government, by maintaining roads and parks, is in 
some sense sponsoring debate in public forums. Despite government’s 
normal ability to take sides when it pays for speech, governme at is 
required to be scrupulously neutral in the context of public fora. Public 
forum doctrine suggests that the relationship between government and 
government-supported speech need not be one of sponsorship, but may 
be one of mere toleration. Moreover, it suggests that government’s 
neutral toleration of speech may serve one function higher than sup- 
porting that particular speech: protecting the marketplace of ideas. 


I. Facts AND HOLpDING OF Rosenberger v. Rector 


In 1970, the Rector and Visitors of the University of Virginia* prom- 
ulgated guidelines to govern the distribution of funds collected from 
mandatory student activity fees (SAFs). These guidelines have two 
prongs. First, the guidelines prevent SAF funds from going to frater- 
nities and sororities, political and religious organizations, and groups 
with exclusionary membership policies.’ Second, the guidelines ban 
SAF expenditures for religious activities, political activities, honoraria, 
social entertainment, and philanthropic contributions.® It is unclear 
whether the first prong of the guidelines is enforced currently;’ this 
case concerns only the state’s categorical ban on the funding of ‘“‘relig- 
ious activities.’”® 

The Student Council has primary responsibility for distributing SAF 
funds and administering the guidelines; this is done primarily through 
an Appropriations Committee.° The Student Council’s decision may be 
appealed to the University’s Student Affairs Committee, which is chaired 
by a designee of the University’s Vice-President.’° To receive SAF funds, 
a group must first achieve the intermediate step of becoming a ‘‘Con- 
tracted Independent Organization’’ (CIO). CIOs have the right to use 





4. The Rector and Visitors are responsible for governing the University under state 
law. VA. CopE ANN. §§ 23-69 to -85 (Michie 1985 & Supp. 1993). 

5. At least one author has mistakenly suggested that Rosenberger was decided in 
reference to this prong. See Fourth Circuit Upholds University’s Refusal to Consider 
Religious Organizations for Student Activities Funding — Rosenberger v. Rector of 
University of Virginia, 108 Harv. L. Rev. 507 (1994). 

6. Rosenberger, 18 F.3d at 271. 

7. The Student Council funds several student organizations that would appear to 
fall into this category, including the Muslim Students Association, the Jewish Law 
Students Association, and the C. S. Lewis Society. Id. at 271. 

8. See Joint Appendix at 55-56 Ex.7, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No. 94-329) (containing letter from Ronald Stump, Associate Dean of Students, stating, 
‘the committee determined that Wide Awake magazine could not be funded as it is a 
religious activity.’’). See also Rosenberger, 18 F.3d at 271. 

9. Rosenberger, 18 F.3d at 271. 

10. Id. 
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University facilities.’ Many CIOs do not seek, or are not eligible for, 
SAF funds.’ 

In 1990, Ronald Rosenberger and a group of University students 
founded Wide Awake Productions (WAP), to publish a journal entitled, 
Wide Awake: A Christian Perspective at the University of Virginia. 
Wide Awake was granted CIO status, and published its first issue. The 
Student Council Appropriations Committee, however, rejected Wide 
Awake’s funding request because it found the journal to be a ‘‘religious 
activity.’’** Wide Awake appealed the decision to the Student Council 
and to the Student Affairs Committee, but both groups refused to 
overrule the Appropriations Committee. Rosenberger, WAP, and several 
other students sued the Rector and Visitors for civil rights violations 
under 42 U.S.C. § 1983.'* The plaintiffs accused the University of 
violating their rights to Free Speech, Free Exercise, and Equal Protec- 
tion. Plaintiffs sought both compensatory damages for the cost of 
publishing three issues and attorneys’ fees. 

On both sides’ motions for summary judgment, the district court 
found for the University.'® The court rejected Rosenberger’s claim that 
the University’s funding mechanism had created a limited public forum, 
and therefore, refused to apply heightened scrutiny to the case.’’? The 
district court found that the restrictions did not discriminate based on 
content, but simply embodied a decision not to fund religious speech. 
The district court asked only whether the University’s fear of an 
Establishment violation was reasonable; the court found that it was.” 

The district court also rejected Rosenberger’s Free Exercise claim. 
Applying Sherbert v. Verner,’ the court refused to apply strict scrutiny 
unless the burden on free religious exercise was substantial.*° The court 





11. Id. at 270. 

22. Td. at 27. 

13. ‘‘The [University’s] guidelines define a ‘religious activity’ as, ‘an activity which 
primarily promotes or manifests a particular belief(s) in or about a deity or an ultimate 
reality.’’’ Id. at 271. 

14. ‘‘Every person who, under color of any statute, ordinance, regulation, custom, or 
usage, of any State or Territory or the District of Columbia, subjects, or causes to be 
subjected, any citizen of the United States or other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, or immunities secured by the Constitution 
and laws, shall be liable to the party injured in an action at law, suit in equity, or other 
proper proceeding for redress.’’ 42 U.S.C. § 1983 (1988). 

15. The plaintiff also asked for a declaratory judgment that the guidelines violated 
its constitutional rights and a permanent order prohibiting the University from refusing 
to fund Wide Awake, based on the content of its speech. Rosenberger, 18 F.3d at 275. 

16. Rosenberger v. Rector, 795 F. Supp. 175, 184 (W.D. Va. 1992). 

17. Id. at 181-82. 

18. Id. at 181. 

19. 374 U.S. 398, 83 S. Ct. 1790 (1963). 

20. Sherbert held that governmental actions that burden a religious practice must be 
justified by a compelling interest. Id. at 402-04, 83 S. Ct. at 1792-94. While Employment 
Div. v. Smith, 494 U.S. 872, 110 S. Ct. 1595 (1990), refused to apply the Sherbert 





728 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


held that Virginia imposed only an incidental burden on Wide Awake 
by requiring it to pay its own publishing expenses.” The court went 
on to note that even under strict scrutiny, the University’s compelling 
interest in avoiding an Establishment Clause violation would have 
justified these rules. 

Finally, the district court rejected Wide Awake’s Equal Protection 
argument. Wide Awake made two claims: first, that it had been dis- 
criminated against because the content of its message was religious; 
second, that WAP was subject to discrimination not directed against 
other religious groups. The district court focused on the second of 
these claims. The court relied upon Irby v. Virginia State Board of 
Elections” for the proposition that plaintiffs in equal protection cases 
must show both discriminatory effect and discriminatory intent when 
attacking a facially neutral statute. Since the guidelines are neutral 
between different sects, and since Wide Awake did not show that the 
University intended to discriminate against Christians by creating this 
rule, the court disposed of this claim in a few sentences.”* The court 
apparently did not consider WAP’s first equal protection claim — that 
religious people were discriminated against — to be different from 
WAP’s Free Exercise claims, since the court issued no specific holdings 
on that issue.” 





holding outside the unemployment compensation field, id. at 883, 110 S. Ct. at 1602, 
the Religious Freedom Restoration Act, which became law on November 16, 1993, applies 
the Sherbert holding to all substantial burdens on religious practice. Relevant portions 
of that law are set forth below: 
‘Free exercise of religion protected 
(a) In general 
Government shall not substantially burden a person’s exercise of religion even 
if the burden results from a rule of general applicability, except as provided in 
subsection (b) of this section. 
(b) Exception 
Government may substantially burden a person’s exercise of religion only if it 
demonstrates that application of the burden to the person— 
(1) is in furtherance of a compelling governmental interest; and 
(2) is the least restrictive means of furthering that compelling governmental 
interest. 
(c) Judicial relief 
A person whose religious exercise has been burdened in violation of this section 
may assert that violation as a claim or defense in a judicial proceeding and 
obtain appropriate relief against a government. Standing to assert a claim or 
defense under this section shall be governed by the general rules of standing 
under article III of the Constitution.’ 
42 U.S.C. § 2000bb-1 (1988 and Supp. V 1994). 
21. Rosenberger, 795 F. Supp. at 182-83. 
22. 889 F.2d 1352 (4th Cir. 1989). 
23. Rosenberger, 795 F. Supp. at 183. 
24. Rector and Visitors pointed out that Wide Awake did not ask for discovery or for 
a trial. Brief for Respondent at 3-4, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No. 
94-329). ‘‘If petitioners had wished (or been able) to produce [evidence of discriminatory 
administration], they could have asked for a trial. This they did not do.’’ Id. at 3. 
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Rosenberger appealed. In considering his appeal, the Fourth Circuit 
primarily addressed the Establishment and Free Speech aspects of this 
case.**> Thus, the analysis that follows will not consider the Equal 
Protection or Free Exercise clauses, except insofar as they illuminate 
the relevant facets of case law. 


II. THE FOURTH CIRCUIT’S TWO-PRONGED ANALYSIS IN ROSENBERGER 


In Widmar v. Vincent,” the Supreme Court refused to allow state 
universities to discriminate against student religious groups in granting 
access to university facilities.2?7 However, the facts in Rosenberger do 
not place it directly within the scope of Widmar’s holding. In Rosen- 
berger, unlike Widmar, the University allowed Wide Awake to use 
University facilities and to distribute its product on campus.”* Moreover, 
the Rosenberger plaintiffs claimed no per se right to state subsidization 
of their periodical.2? As respondents pointed out, funding is inherently 
limited, unlike the use of a university’s physical facilities.*° 

Nevertheless, in the first prong of its opinion, the Fourth Circuit 
found the University’s guidelines to be content-based, and decided to 
apply strict scrutiny to this case.*’ In the second prong, the Fourth 
Circuit upheld the guidelines, finding that Virginia had a compelling 
state interest in complying with the Establishment Clause, and that the 
funding of Wide Awake would violate that clause.” 


A. University’s Content-Based Funding Decisions Regarding Speech 
are Subject to Strict Scrutiny 


The Fourth Circuit separated its Free Speech analysis into two parts. 
First, it asked whether public universities must have a compelling 





25. The Fourth Circuit held that the plaintiff had abandoned its Free Exercise claim, 
and therefore, did not consider that aspect of this case. Rosenberger, 18 F.3d at 276. The 
Fourth Circuit also refused to consider the contention that University funding created a 
‘limited forum,’’ holding that forum cases have been ‘‘fairly literalistic . .. involving 
space.”’ Id. at 287. Finally, the Fourth Circuit dismissed the plaintiff’s Equal Protection 
argument that the University had funded other religious and political groups, saying that 
it saw no discriminatory intent, and that the question was irrelevant since the state’s 
compelling interest in non-establishment would cover the plaintiff's Equal Protection 
argument as well as its Free Speech claim. Id. at 288. 

26. 454 U.S. 263, 102 S. Ct. 269 (1981). 

27. Id. at 269-270, 102 S. Ct. at 274. 

28. Rosenberger, 18 F.3d at 278. See also Brief for Respondent at 14, Rosenberger v. 
Rector, 115 S. Ct. 417 (1994) (No. 94-329). 

29. Rosenberger, 18 F.3d at 278-79. 

30. ‘‘Unlike classroom facilities, public funds will never equal the demands upon 
them.”’ Brief for Respondent at 14, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No. 94- 
329). 

31. Rosenberger, 18 F.3d at 281. 

32. Id. at 286. 
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reason for viewpoint-based funding decisions* in the context of speech. 
Second, it asked whether religious speech is covered by the Free Speech 
Clause. 


1. Content-Based Funding Decisions Subject to Strict Scrutiny 


The Fourth Circuit cited several equal access cases in support of the 
proposition that, aside from other Constitutional considerations, states 
must distribute funds in a viewpoint-neutral manner.** While the Su- 
preme Court has never dealt with the precise issue of state university 
funding that discriminates on the basis of content, that issue has been 
considered at the circuit court level. In Gay and Lesbian Students 
Association v. Gohn,*> a 1988 Eighth Circuit case, a gay and lesbian 
group was denied funding by the University of Arkansas Student 
Senate. At least some members of the Student Senate voted against the 
gay and lesbian group because they opposed the content of its mes- 
sage.*° The Eighth Circuit held, ‘‘[A] group has no right to funding, 
but when funds are made available, they must be distributed in a 
viewpoint-neutral manner, absent other considerations.’’*? The Eighth 





33. Recent Supreme Court decisions have differentiated between ‘‘viewpoint-based’’ 
and ‘‘content-based’’ discrimination. At the most basic level, the distinction between 
these two categories is obvious and explained by the names of those categories. However, 
when the Court uses the phrase ‘‘content-based discrimination,’’ it is not clear that the 
Court means something substantively different from viewpoint-discrimination. See infra 
notes 267-275 and accompanying text. 

34. Rosenberger, 18 F. 3d at 281 (citing Lamb’s Chapel v. Center Moriches Union 
Free Sch. Dist., 113 S. Ct. 2141 (1993) (requiring school to allow showing of a religious 
film on school grounds); Board of Educ. v. Mergens, 496 U.S. 226, 110 S. Ct. 2356 
(1990) (plurality opinion) (upholding federal law granting equal access to religious groups 
when any other non-curricular student club is allowed to use school property); Grand 
Rapids v. Ball, 473 U.S. 373, 105 S. Ct. 3216 (1985) (striking down a shared time 
program that allowed public school teachers to teach non-religious courses in religious 
schools); Roemer.v. Board of Pub. Works, 426 U.S. 736, 96 S. Ct. 2337 (1976) (plurality 
opinion) (upholding noncategorical grants to religious colleges under the Lemon test, 
since colleges were not so permeated by religion that the secular side could not be 
separated from the religious); Everson v. Board of Educ., 330 U.S. 1, 67 S. Ct. 504 (1947) 
(upholding state support for bus transportation where that support was not limited to 
students in religious schools)). See also Perry v. Sindermann, 408 U.S. 593, 92 S. Ct. 
2694 (1972) (while untenured professor had no right to employment, the state university 
could not deny him that benefit on a basis that infringes his speech rights); Mount 
Healthy City Sch. Dist. v. Doyle, 429 U.S. 274, 97 S. Ct. 568 (1977) (although discharged 
high school teacher could have been discharged for no reason, the district could not 
decide not to rehire him because of his exercise of his First Amendment rights). But see 
Cornelius v. NAACP, 473 U.S. 788, 105 S. Ct. 3439 (1985) (federal government could 
prevent advocacy groups from participating in federal employee charity fund drive). 

35. 850 F.2d 361 (8th Cir. 1988). See also Carroll v. Blinken, 957 F.2d 991 (1992) 
(state university could give money to a political organization that spent as much on that 
university’s campus as it received from the university). 

36. Gay and Lesbian Students Ass’n, 850 F.2d at 363-366. 

37. Id. at 366. The fact that sodomy was illegal in Arkansas was irrelevant to the 
court. Id. at 368. The First Amendment protects speech about ‘‘arson or even cannibal- 
ism’’; it also requires that the state not discriminate against such speech. Id. 
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Circuit ruled that the university had been discriminatory, and remanded 
to the district court for appropriate relief. 

The Fourth Circuit in Rosenberger held that because the guidelines 
promulgated by the Rector and Visitors never allowed religious speech 
activities to compete for SAF funding, they erected a ‘‘prior restraint 
on University subsidization.’’** The court held that the guidelines 
penalized Wide Awake for its religious views.** They forced Wide 
Awake, unlike other campus publications, to seek outside funding,” 
thus creating an ‘‘uneven playing field.’’*? The Fourth Circuit therefore 
followed the lead of the Eighth Circuit in Gohn, and held that content- 
based discrimination in dispersal of SAF funds is subject to strict 
scrutiny: ‘‘[O]nce SAF funds are made available to student groups at 
the University, they must be distributed in a viewpoint-neutral manner, 
absent the showing of a compelling interest.’’*? 


2. Whether Religious Speech is Protected as Speech 


The Fourth Circuit agreed with the district court’s description of 
WAP as a religious activity: ‘‘[A]fter reading its contents dispassion- 
ately, we are compelled to mark Wide Awake’s unflagging invocation 
of religious, specifically Christian, themes. The journal’s pages are 
pervasively devoted to providing a ‘Christian perspective.’’’*? The Fourth 
Circuit found this irrelevant to the protections of the Speech and Press 
Clause: ‘‘There is no question that discussions of religion are, as they 
have long been, a form of speech protected by the First Amendment.’’** 

What the court gave with one hand, it took away with the other. 
While religious speech officially falls under the First Amendment’s 
Free Speech protections, the second part of the court’s analysis excluded 
religious speech from protection against funding discrimination.** Be- 
cause states have a compelling interest in not violating the Establish- 
ment Clause,** they may discriminate against religious speech without 
possessing other compelling reasons that could survive strict scrutiny. 
This approach places religious speech — alone of all subject matters 
— within a realm that is systemically excluded from Free Speech 
protections. The practical effect of the Fourth Circuit’s ruling, despite 
the court’s claims, is to exclude religious speech from Free Speech 
protections in the context of funding. 

Because the Fourth Circuit’s exclusion of religious speech from Free 
Speech protections was indirect and done without full consciousness, 





. Rosenberger, 18 F.3d at 280. 
. at 281. 


. at 280. 
. at 273. 
. at 280. 
. at 281-286. 
. See infra notes 57-64 and accompanying text. 
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the court did not consider the circumstances under which religious 
speech should be excluded from protection. The Supreme Court had 
the question more directly before it in Widmar v. Vincent.*’ In Widmar, 
the Court refused to allow a public university to prevent a student 
group from engaging in religious worship inside university classrooms. 
The Court’s rationale was that both the university and the courts were 
incompetent to distinguish between songs and speech that are worship, 
and those that are religious speech. 

Justice White, dissenting in Widmar, noted that much of Establish- 
ment jurisprudence depends upon a recognition of the content of 
speech; i.e., differentiating speech from prayer.*® Justice White had no 
problem with governments making content-based distinctions in this 
area,’ even if such state regulations incidentally burdened religion.* 
However, while Justice White would exclude religious worship from 
Free Speech protections, he would include other forms of religious 
speech within those protections.5? Indeed, Justice White feared State 
attempts to maintain separation of church and state in the context of 
this definition of religion: ‘“There may be instances in which a State’s 
attempt to disentangle itself from religious worship would intrude upon 
secular speech about religion. In such a case, the State’s action would 
be subject to challenge under the Free Speech Clause.’’** Thus, the 
Court’s staunchest advocate of content-based distinctions would have 
placed severe limits on content-based distinctions, in order to protect 
Free Exercise rights. 

The Fourth Circuit in Rosenberger did not differentiate between 
religion and religiously oriented speech and characterized Wide Awake 
as a religious activity.** This has the effect of carving a broad swath 
through Free Speech jurisprudence. Under the Fourth Circuit’s analysis, 
where the two elements of government funding and religion are in- 
volved, the Free Speech Clause does not apply. Whereas Justice White 
would have excepted the narrow category of religious worship from 
Free Speech protections, the Fourth Circuit in Rosenberger effectively 
would remove all pervasively sectarian speech from Free Speech pro- 
tections. The Fourth Circuit’s approach — in the context of the gov- 





47. 454 U.S. 263, 102 S. Ct. 269 (1981). 

48. The Court further held that attempting to distinguish between worship and speech 
might result in entanglement, and that it could see no Constitutional distinction between 
speech among believers (worship) and speech that tries to convert unbelievers (speech). 
Id. at 270, 102 S. Ct. at 274. 

49. See Abington Sch. Dist. v. Schempp, 374 U.S. 203, 83 S. Ct. 1560 (1963); Engel 
v. Vitale, 370 U.S. 421, 82 S. Ct. 1261 (1962). 

50. Widmar, 454 U.S. at 285, 102 S. Ct. at 282. 

51. See Sherbert, 374 U.S. at 422-23, 83 S. Ct. at 1803-1804 (Harlan, J., dissenting) 
(Harlan’s dissent joined by White). 

52. Widmar, 454 U.S. at 284, 101 S. Ct. at 282. ‘“‘Talk about religion and religious 
beliefs, however, is not the same as religious services of worship.’’ Id. 

53. Id. at 283. 

54. Id. at 272-73. 
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ernment’s compelling interest in non-establishment*> — allows the 
government to engage in content-based discrimination. This, despite 
the fact that Rosenberger involved a newspaper, an area in which Free 
Speech rights have traditionally been very well-protected.** Because of 
Widmar’s refusal to differentiate religious speech from worship, the 
courts must decide between allowing states to fund worship and allow- 
ing states to discriminate against religious speech. This brings the Free 
Speech Clause into tension with the Establishment Clause. 


B. Non-Establishment as a Compelling State Interest 


The Fourth Circuit held that the University’s regulations were justi- 
fied by the state’s compelling interest in preventing a violation of the 
Establishment Clause,®°” which is applied to the states via the Due 
Process Clause of the Fourteenth Amendment.** The Virginia constitu- 
tion also requires the strict separation of church and state,** though the 
state provisions are not at issue in Rosenberger, and would appear to 
add little to the case.® According to the Fourth Circuit’s assessment of 
current Supreme Court jurisprudence, Lemon v. Kurtzman® remains 
binding as the linchpin of Establishment jurisprudence,” despite the 
many attacks that have been made upon the decision.® The three-part 
Lemon test requires that the statute in question have a secular legislative 
purpose, that the principal or primary effect of the law neither advances 





55. See infra notes 57-64 and accompanying text. 

56. Cf. New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710 (1964) (striking 
down libel judgment for public official where there was no actual malice); Miami Herald 
Publishing Co. v. Tornillo, 418 U.S. 241, 94 S. Ct. 2831 (1974) (striking down a ‘‘right 
of reply’’ statute requiring papers to print the reply of a candidate who had been 
attacked). 

57. Rosenberger, 18 F.3d at 286. 

58. Everson v. Board of Educ., 330 U.S. 1, 67 S. Ct. 504 (1947). 

59. ‘‘No man shall be compelled to frequent or support any religious worship, place, 
or ministry whatsoever, nor shall be enforced, restrained, molested, or burthened in his 
body or goods, nor shall otherwise suffer on account of his religious opinions or belief 
... but it shall be left free to every person to select his religious instructor, and to make 
for his support such private contract as he shall please.’’ Va. Const. art. 1, § 16, cls. 2, 
6. 

60. Rosenberger, 18 F.3d at 276 (holding that Rosenberger had abandoned his state 
law claims). 

61. Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971). 

62. Rosenberger, 18 F.3d at 282. 

63. See, e.g., Lamb’s Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 
2141, 2149-50 (1993) (Scalia, J., dissenting); Lee v. Weisman, 112 S. Ct. 2649, 2678-86 
(1992) (Scalia, J., dissenting); Wallace v. Jaffree, 472 U.S. 38, 67-84, 90-114, 105 S. Ct. 
2479, 2495-2505, 2507-2519 (1985) (O’Connor, J., concurring in judgment, White, J., 
dissenting, Rehnquist, J., dissenting); County of Allegheny v. ACLU, 492 U.S. 573, 655- 
66, 109 S. Ct. 3086, 3134 (1989) (opinion of Kennedy, J.); Roemer v. Maryland Bd. of 
Pub. Works, 426 U.S. 736, 768-69, 96 S. Ct. 2337, 2355 (1976) (White, J., concurring in 
the judgment). 
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nor inhibits religion, and that the statute not foster an excessive gov- 
ernmental entanglement with religion.™ 


1. The Lemon Test and the Negative Establishment Clause 


Regardless of Lemon’s general validity, the Fourth Circuit’s applica- 
tion of Lemon is unnecessarily confused and illogical. The court con- 
ducted two analyses simultaneously. The court asked whether the state’s 
guidelines, as currently applied, violated the Establishment Clause; it 
also asked whether the state would have violated the Establishment 
Clause by funding Wide Awake. In either doctrinal confusion or simple 
illogic, the court combined those two analyses. The court’s analysis 
tracked Lemon’s three prongs, and attempted to ask not only whether 
Virginia violated the Establishment Clause, but also whether it would 
have violated Establishment had it funded WAP. The confusion caused 
by this double analysis may help to explain at least one significant 
analytical problem with the court’s opinion. 

While the court made no outward distinction between these two 
analyses, this note assigns different names to them, in order to keep 
them analytically distinct. This note refers to the theoretical Establish- 
ment violation — that which would have occurred if the University 
funded Wide Awake — as ‘‘normal’’ Establishment analysis. It refers 
to the analysis of Virginia’s practical action — whether it violated the 
Establishment Clause by refusing to fund religious groups — as ‘‘neg- 
ative’’ Establishment analysis.© 

There is little basis in the case law for the question addressed by 
‘“‘negative’’ establishment analysis, namely, whether separation of church 
and state can be taken so far as to hinder the free exercise rights of 
some citizens. Lemon’s second prong requires that the primary effect 
of a law, ‘‘neither advances nor inhibits religion,’’® but it is unlikely 
that the Lemon Court saw that language as potentially contradicting 
the other prongs of its test. Similarly, in Tilton v. Richardson, a 
companion case to Lemon, the Supreme Court added to Lemon’s three 
prongs the question of whether ‘‘implementation . . . inhibit[s] the free 
exercise of religion.’’®” The Tilton Court’s one paragraph analysis of 
the Free Exercise prong illustrates the importance of that test to the 





64. Lemon, 403 U.S. at 612-13, 91 S. Ct. at 2111. 

65. The author derives this label from the language used in Commerce Clause cases. 
See generally Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1 (1824) (suggesting, though not 
actually establishing, the negative commerce clause); Cooley v. Board of Wardens of the 
Port of Philadelphia, 53 U.S. (12 How.) 299 (1851) (distinguishing national from local 
concerns); Leisy v. Hardin, 135 U.S. 100, 10 S. Ct. 681 (1890) (Congress can limit its 
commerce jurisdiction, and thereby increase the states’ power to regulate); Pike v. Bruce 
Church, Inc., 397 U.S. 137, 90 S. Ct. 844 (1970) (embodying the modern negative 
commerce clause). 

66. Lemon, 403 U.S. at 612, 91 S. Ct. at 2111 (emphasis added). 

67. Tilton v. Richardson, 403 U.S. 672, 678, 91 S. Ct. 2091, 2095 (1971) (emphasis 
added). 
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Court. The ‘‘negative’’ establishment argument that states may require 
secularism to so great a degree as to have established non-religion, a 
religion, or secularism, has never gained significant support from the 
Supreme Court. Indeed, it does not truly receive support from the 
Fourth Circuit in Rosenberger. As shall be shown below, the Rosen- 
berger court did not premise its decision on ‘‘negative’’ establishment 
analysis, but rather, used that analysis as something of a straw man.” 


a. Secular Purpose 


The Fourth Circuit’s consideration of the secular purpose prong was 
completely (if inexplicably) devoted to negative Establishment analysis. 
The Fourth Circuit found that the state’s current funding system, ‘‘is 
not motivated wholly by an impermissible purpose, and does not offend 
the Establishment Clause.’’”? But this misses the point. The Fourth 
Circuit is examining the Establishment Clause to see if the University 
had a compelling reason for its content-based discrimination. The 
purpose of the University in formulating the current guidelines (which 
refused to fund religious activities) is almost completely irrelevant to 
the question of whether the Rectors would have violated the Establish- 
ment Clause by allowing SAF funds to go towards religious activities. 
Perhaps because of its convoluted analytical framework, the court 
neglected to address the ‘‘normal’’ Establishment question that ought 
to be asked at this point: if the state had decided to allow funding to 
religious groups, might that decision have had a secular purpose? This 
omission does not directly affect the holding of the case. The court 
failed to even consider whether the University could have had a secular 
purpose in deciding to fund Wide Awake. It therefore did not find a 
compelling reason for funding discrimination based on the secular 
purpose prong. The theoretical possibility of funding for Wide Awake 
passed Lemon’s first prong, by default. 


b. Primary Effect 


The court then considered the ‘‘primary effect’? prong of the Lemon 
test. The court’s ‘‘normal’’ analysis was simple. State funding, said the 





68. Id. at 689, 91 S. Ct. at 2101. 

69. Negative Establishment analysis has been used by one district court, which held 
that a state government had gone so far in the direction of non-establishment that it had 
established a religion of secularism. This opinion, however, was reversed on appeal. 
Smith v. Board of Sch. Comm’rs., 827 F.2d 684 (11th Cir. 1987), rev’g, Smith v. Board 
of Sch. Comm’rs., 655 F. Supp. 939 (S.D. Ala. 1987) (holding that required textbooks 
established a religion of ‘‘secular humanism’’ in the schools). See also Mozert v. Hawkins 
County Bd. of Educ., 827 F.2d 1058 (6th Cir. 1987), rev’g, Mozert v. Hawkins County 
Pub. Schs., 647 F. Supp. 1194 (E.D. Tenn. 1986) (holding that school district violated 
the Free Exercise rights of fundamentalist schoolchildren by requiring them to use a 
series for reading class that discussed, among other things, mental telepathy). 

70. See infra notes 71-95 and accompanying text. 

71. Rosenberger, 18 F.3d at 284. 
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court, would be ‘‘state sponsorship — and therefore advancement — 
of religious belief.’’”’? Wide Awake ‘‘clearly engaged in the propagation 
of particular religious doctrines,’’’’ and ‘‘strives to challenge Christians 
to live according to the faith they espouse.’’* The court held that 
money may not normally flow, ‘‘to an institution in which religion is 
so pervasive that a substantial portion of its functions are subsumed in 
the religious mission.’’”> As Wide Awake admitted in its brief to the 
Supreme Court, there is significant case support for the theory that the 
government may not fund “‘pervasively sectarian’’ institutions.” 

On the other hand, in several cases, particularly the public forum 
cases, the Court has rejected distinctions based on the degree to which 
an activity is considered ‘‘religious.’’”? Similarly, the Court’s ‘‘neutral 
benefits’’ cases, especially Witters,”* allow public benefits to flow to 
sectarian institutions as a part of benefits provided to a large class of 
citizens.” This appears to create a conflict between two lines of Estab- 
lishment cases; where these two approaches cannot be reconciled, one 
approach must be limited or eliminated.*° 

One way out of this dilemma, as discussed above,*? would he to 
define religion narrowly, as worship, so as to exclude religious news- 
papers and other non-sacramental aspects of religion from the defini- 
tion.®? A narrower definition of religion would simplify the question of 





72. Id. at 285. 

73. Id. 

74. Id. 

75. Id. (citing Hunt v. McNair, 413 U.S. 734, 743, 93 S. Ct. 2868, 2874 (1973) 
(upholding state program to aid colleges, regardless of religious affiliation, because the 
program involved only colleges without significant sectarian orientation)). See also Bowen 
v. Kendrick, 487 U.S. 589, 611, 108 S. Ct. 2562, 2575 (1988) (upholding federal program 
designed to reduce teenage sexuality, although program specifically allowed religious 
organizations to compete for grants; Court found it important that ‘‘pervasively sectarian’”’ 
institutions were ineligible for aid). 

76. Brief for Petitioner at 39, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No. 94- 
329). 

77. Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981). See also Lamb’s Chapel 
v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 2141 (1993), Board of Educ. v. 
Mergens, 496 U.S. 226, 110 S. Ct. 2356 (1990). But see supra notes 47-53 and accom- 
panying text. 

78. Witters v. Washington Dep’t of Serv’s for the Blind, 474 U.S. 481, 106 S. Ct. 748 
(1986) (holding that a state could pay for a blind man to attend a Christian college for 
training as a minister under its general vocational rehabilitation program). 

79. See also Walz v. Tax Comm’n., 397 U.S. 664, 90 S. Ct. 1409 (1970) (holding 
that the government may exempt churches, along with other charitable organizations, 
from general taxation). 

80. See Brief for Petitioner at 39-43, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). 

81. See supra notes 47-56 and accompanying text. 

82. See Widmar, 454 U.S. at 284-288, 102 S. Ct. at 281-284. Such a definition would 
be for purposes of First Amendment law, and does not suggest that religious occurrences 
can occur only in those circumstances. Rather, such a definition would allow the Court 
to differentiate between, for instance, religiously inspired attempts to feed the starving, 
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when the government may fund religious groups, though it would 
create other interpretative problems for the courts, e.g., written prayers, 
prayer vigils for peace, etc. A narrower definition would have the 
advantage of largely removing from universities the near impossible 
task of deciding when a publication is so religious as to become 
‘“‘pervasively sectarian,’’ or whether and at what point an article in a 
secular journal could become so religious as to constitute worship. 

The Fourth Circuit’s analysis of the second prong of the Lemon test, 
noted above, focused largely on the ‘‘normal’’ Establishment Clause. 
However, the ‘‘negative’’ Establishment analysis clearly is relevant to 
the second prong of the Lemon test, since the second prong asks 
whether the primary effect of the regulations is one which ‘‘advances 
or inhibits religion.’’** The court held that the University did not inhibit 
religion, noting that the University allowed distribution of Wide Awake 
on campus, and that it allowed Wide Awake to use its facilities. The 
court concluded, ‘‘Under such circumstances as these, we are unper- 
suaded that the primary effect of the guidelines restrictions . . . would 
be to inhibit religion.’’™* 

The Fourth Circuit held that the primary effect of granting SAF funds 
to Wide Awake would have been to advance religion. This, then, would 
establish a compelling reason for the University to deny funding to 
Wide Awake. 


c. Excessive Entanglement 


Finally, the Fourth Circuit held that allowing Wide Awake to compete 
for funding would have caused the state to become impermissibly 
entangled with religion.** The court noted that several Supreme Court 
cases have upheld indirect or non-monetary subsidization of religious 
groups,®° but differentiated between those cases and the ‘‘[d]irect mon- 
etary subsidization’’®’ that would occur in Rosenberger. Direct monetary 





which government may permissibly aid, and attempts to provide the starving with 
religious services, which government may not aid. 

83. Lemon, 403 U.S. at 612, 91 S. Ct. at 2111 (1971) (emphasis added) (citing Board 
of Educ. v. Allen, 392 U.S. 236, 243, 88 S. Ct. 1923, 1926 (1968)). 

84. Rosenberger, 18 F.3d at 285. 

85. Id. at 285-86. 

86. Id. at 286 (citing Zobrest v. Catalina Foothills Sch. Dist., 113 S. Ct. 2462 (1993); 
Widmar v. Vincent, 454 U.S. 263, 102 S. Ct. 269 (1981); Committee for Pub. Educ. and 
Religious Liberty v. Nyquist, 413 U.S. 756, 93 S. Ct. 2955 (1973)). See also Lamb’s 
Chapel v. Center Moriches Union Free Sch. Dist., 113 S. Ct. 2141 (1993); Board of Educ. 
v. Mergens, 496 U.S. 226, 110 S. Ct. 2356 (1990); Walz v. Tax Comm’n., 397 U.S. 664, 
90 S. Ct. 1409 (1970). 

87. Rosenberger 18 F.3d at 286. See also Bowen v. Kendrick, 487 U.S. 589, 108 S. 
Ct. 2562 (1988); Hunt v. McNair, 413 U.S. 734, 93 S. Ct. 2868 (1973). Cf. Tilton v. 
Richardson, 403 U.S. 672, 91 S. Ct. 2091 (1971). But see Walz v. Tax Comm’n, 397 U.S. 
664, 90 S. Ct. 1409 (1970), Witters v. Washington Dep’t of Serv’s. for the Blind, 474 
U.S. 481, 106 S. Ct. 748 (1985). 
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subsidization, said the court, ‘‘is a beast of an entirely different color.’’® 
The court provided no rationale for this distinction, but it did hint that 
direct subsidization would cause divisiveness and strains — which 
indirect subsidization would not cause — upon the political system.* 

Unfortunately, the court entirely failed to undertake a ‘‘negative’’ 
Entanglement analysis of Lemon’s third prong. This omission is inex- 
plicable. At this point in the opinion, the court already has engaged 
in ‘‘negative’’ Establishment analysis of the state’s current guidelines 
under the first two prongs of the Lemon test.*° The court gave no 
reason for omitting the entanglement prong in its ‘‘negative’’ analysis 
of the state’s current guidelines. 

The court’s omission is particularly significant because a comparative 
approach is, of all the prongs in the Lemon test, most useful to an 
analysis of the third. This is so for three reasons. First, the third prong 
looks not only for entanglement, but for entanglement that is excessive. 
Excessiveness is measured in degrees,®' and therefore, must be described 
in comparison to other possible arrangements. Second, while this par- 
ticular journal may have been ‘‘pervasively devoted’’* to its religious 
perspective, one can conceive of a less dogmatic religious group ap- 
plying for funding. Under the present guidelines, the University would 
be forced to determine whether that group is too religious® for funding, 
or possibly whether that group is likely to become too religious in the 
future. This would be both difficult for universities and troublesome 
for the prospects of individual freedom and heterogeneity. Finally, 
there is significant case support for considering this issue. The Supreme 
Court noted in Widmar that the denial of benefits to religious groups 
could result in more entanglement, rather than less.** Greater entangle- 
ment between church and state might result from the state’s act of 
defining religious activities, or from the state’s monitoring of funded 
groups to ensure that they do not engage in religious activities.°° This 
potential problem would seem to be especially significant when dealing 
with the relative religiosity of journals. 





88. Rosenberger 18 F.3d at 286. 

89. Id. (citing Everson v. Board of Educ., 330 U.S. 1, 67 S. Ct. 504 (1947)). 

90. See supra notes 71-84 and accompanying text. 

91. Walz, 397 U.S. at 674, 90 S. Ct. at 1414. 

92. Rosenberger, 18 F.3d at 273. 

93. While the word ‘‘sectarian’’ might seem more appropriate here, it is not clear 
from Rosenberger whether there is any distinction between the words ‘‘sectarian’’ and 
“‘religious.’’ See Rosenberger, 18 F.3d at 285 (considering the primary effect of a 
university’s ‘‘sustenance of religion,’’ state sponsorship of ‘‘religious belief,’’ and funding 
of a ‘‘specifically religious activity’’). While the court emphasized the specifically Chris- 
tian nature of Wide Awake, id. at 286, it is also true that the journal was not specific 
to one denomination. It is unclear whether the case would have been differently decided 
if the magazine involved more than one religion, and, if so, whether the magazine would 
have been required to include all religions. 

94. Widmar, 454 U.S. at 272, 102 S. Ct. at 276. See also Walz, 397 U.S. at 674, 90 
S. Ct. at 1414. 

95. Widmar, 454 U.S. at 272, 102 S. Ct. at 276. 
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It is unclear what the court would have done if its ‘‘negative’’ analysis 
had shown that the state’s refusal to consider funding for Wide Awake 
failed the Lemon test, and violated the Establishment Clause. At that 
* point, the court could have weighed the two options — to fund, or not 
to fund — to see which one presented the greater Establishment vio- 
lation. Alternately, it could have sought some other vantage point from 
which to decide the case. Regardless, the Fourth Circuit’s failure to 
consider Lemon’s third prong in the context of negative Establishment 
considerations is an analytical flaw in the court’s opinion. 


2. Narrowly Tailored 


The court held that a government policy is ‘‘narrowly tailored’’ when 
that policy ‘‘targets and eliminates no more than the exact source of 
the ‘evil’ it seeks to remedy.’’** Because the University could not have 
avoided violating the Establishment Clause while subsidizing ‘‘religious 
activities,’’? and because the phrase ‘‘religious activities’ is not sub- 
stantially broader than necessary, the court held that the University 
policy was narrowly tailored.%? It therefore found for the University and 
affirmed the district court opinion. 

The University of Virginia’s policy would not have been narrowly 
tailored had the Establishment Clause not barred the state from funding 
Wide Awake. The court recognized this: ‘‘To test the Rector and 
Visitors’ Establishment Clause justification for the guidelines’ funding 
policy, then, we must consider whether awarding SAF monies . 
would constitute an ‘establishment of religion’ at the University of 
Virginia.’’°° As a result, Rosenberger would give state universities no 
security in deciding whether or not to fund certain types of religious 
activities. If a state may fund a type of student organization without 
violating the Establishment Clause, then discrimination against those 
activities would violate the Free Speech Clause. Alternately, if the state 
funds a journal because of its free speech concerns, that funding may 
violate the Establishment Clause if the journal is too pervasively sec- 
tarian. Universities could incur legal liability making either decision, 
if the courts disagree with the university’s assessment of the journal’s 
character. 

If the Fourth Circuit’s holding in Rosenberger is upheld by the 
Supreme Court, state universities will have to distinguish between 
student journals that are pervasively sectarian and those that are not. 
Universities must take care in enacting guidelines for funding religious 
speech, as those guidelines probably would become a focus for any 





96. Rosenberger, 18 F.3d at 286 (quoting Frisby v. Schultz, 487 U.S. 474, 485, 108 
S. Ct. 2495, 2503 (1988)). 

97. Rosenberger, 18 F.3d at 285. 

98. Id. at 287. 

99. Id. at 287. 

100. Id. at 282. 





740 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


lawsuit that is subsequently brought against the university. However, 
the primary effects standard put forth by the Fourth Circuit would open 
universities to lawsuits based not only on the official guidelines, but 
also upon their application in specific instances.’°: Thus, a controversial 
group that requests funding may spawn litigation regardless of whether 
the university grants funding. 


3. Battle of the Constitutional Clauses 


In Rosenberger, after the Fourth Circuit concluded that University 
funding would fail the Lemon test, the court essentially ended its 
analysis.*°? However, if Virginia had actually chosen to fund religious 
publications such as Wide Awake, the state almost certainly would 
have claimed that it had a compelling reason for that funding decision: 
protecting the Free Speech rights’™ of religious students. If a state has 
a compelling interest in not violating the Establishment Clause of the 
First Amendment, it presumably has a similarly compelling interest in 
not violating the Free Speech Clause of that Amendment. Thus, there 
appear to be competing compelling interests in this case. The Fourth 
Circuit found that the state had a compelling interest in non-establish- 
ment, but the court stopped its Establishment analysis before assessing 
whether an apparent Establishment violation would be justified by the 
state’s compelling interest in Free Speech. Had the court continued, it 
would have found the case insoluble, since the finding of a compelling 
interest in protecting Free Speech would show the compelling interests 
to be circular.’ 

By not considering this problem, the Fourth Circuit implicitly held 
that non-Establishment is more compelling than Free Speech, at least 
in this context. The court hints that if the guidelines had ‘‘a substantial 
deleterious effect on the ability of student organizations to engage in 
meaningful religious expression,’’ then the guidelines might not be 
sufficiently narrowly tailored.1°° However, the court described no guid- 





101. Id. at 285. 

102. The court briefly considered Rosenberger’s Equal Protection claims, but UVA’s 
compelling interest in non-establishment made the question moot. Id. at 287-288. The 
court also dismissed the Public Forum approach to the case as inappropriate. Id. at 287. 

103. This analysis would apply equally to their Free Exercise rights, but those appear 
not to be at issue in Rosenberger. 

104. Logically, circular compelling interests cannot be truly circular. If the Constitution 
allows a state to discriminate in the funding of speech, the state’s interest in avoiding a 
violation of the Free Speech Clause cannot be regarded as compelling. Likewise, if the 
state might decide to fund Wide Awake, consistent with the Establishment Clause, its 
interest in non-establishment is not, strictly speaking, compelling. 

If the courts adopt a broader view of the compelling interest test—one which, for 
instance, would uphold a state’s interest in non-Establishment even if that state could 
fund the group consistent with the Establishment Clause—then Rosenberger would appear 
to give states the choice whether or not to accommodate a particular religious group. 

105. Rosenberger, 18 F.3d at 287. 








1995] ROSENBERGER v. RECTOR 741 


ing rationale for choosing when to prefer Establishment over Free 
Speech, and vice versa. 

Rosenberger’s holding, which applies to religious speech generally, 
conflicts with traditional Free Speech jurisprudence.’ If the test ap- 
plied by Rosenberger to religious speech were applied to speech gen- 
erally, courts would allow the government to discriminate through its 
monetary powers against speech it saw as inappropriate. The Fourth 
Circuit in Rosenberger allowed Virginia to fund only non-religious 
newspapers. Were the federal government to make similar decisions, it 
could decide to subsidize, through tax rebates, newspapers that sub- 
scribed to a ‘‘fairness doctrine,’’”’ or that agreed not to print ‘‘soft 
porn.’’ Over the years, this would allow the federal government to gain 
a significant measure of control over public speech, and would be, to 
put it mildly, a significant departure from established Free Speech 
norms. Yet the Fourth Circuit in Rosenberger was willing to accord 
that degree of power over religious speech to the states, provided that 
states discriminate against, and not in favor of, religion.’ 

Another interpretation of the Fourth Circuit’s opinion is to be pre- 
ferred, therefore, since it would be extraordinary for the court to reach 
such a holding sub silentio. The simplest approach would be to assume 
that the Fourth Circuit intended to favor Establishment concerns over 
Free Speech only in the context of funding of pervasively sectarian 
journals.’ Even so, the holding is extremely problematic. The court 





106. See Murdock v. Pennsylvania, 319 U.S. 105, 110 S. Ct. 1595 (1943) (speech rights 
are preferred rights because they help to protect other rights); Cohen v. California, 403 
U.S. 15, 91 S. Ct. 1780 (1971) (state unable to ban offensive jacket without showing that 
‘‘substantial privacy interests are being invaded in an essentially intolerable manner’’); 
New York Times Co. v. Sullivan, 376 U.S. 254, 84 S. Ct. 710 (1964) (holding that even 
libellous speech unprotected by the Speech Clauses must be granted ‘‘breathing room’’); 
Texas v. Johnson, 491 U.S. 397, 109 S. Ct. 2533 (1989) (striking down flag desecration 
statute). 

107. See, e.g., Red Lion Broadcasting v. FCC, 395 U.S. 367, 89 S. Ct. 1794 (1969) 
(upholding FCC order requiring radio station to provide response time after a personal 
attack, differentiating between print and broadcast media), Miami Herald Publishing Co. 
v. Tornillo, 418 U.S. 241, 94 S. Ct. 2831 (1974) (overruling on Free Speech grounds a 
state law requiring newspapers to give right of reply after editorial attacking a candidate’s 
personal character). Cf.. Pittsburgh Press Co. v. Pittsburgh Commission on Human Rela- 
tions, 413 U.S. 376, 93 S. Ct. 2553 (1973) (upholding municipal ordinance prohibiting 
sex-based classification in employment advertising). 

108. States presumably are foreclosed from discriminating in favor of religious publi- 
cations by Texas Monthly v. Bullock, 489 U.S. 1, 109 S. Ct. 890 (1989) (striking down 
state law that exempted only religious periodicals from state sales tax); but cf. Droz v. 
Commissioner of I.R.S., No. 03-70049, 1995 WL 81793 (9th Cir. July 11, 1994) (upholding 
federal requirement that all employees pay Social Security taxes except for members of 
religious sects that: (1) have tenets that forbid participation, (2) have existed since 1950, 
and (3) have made a practice of providing for dependent members). See also Wollersheim 
v. Church of Scientology of Cal., 6 Cal. Rptr. 2d 532 (Cal. Ct. App. 1992) (holding 
religious group not exempt from punitive damages for acts that were not constitutionally 
protected religious practices). 

109. The court also seems to find it significant that parts of Wide Awake are ‘‘aimed 
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did not consider the case of a secular journal with a pro-religion 
editorial stance, or a secular journal which is staffed primarily by co- 
religionists. It is unclear how the court would distinguish such journals 
from Wide Awake. Applying the ‘‘religious activities’’ standard to 
individual articles clearly would be constitutionally unacceptable, ef- 
fectively censoring religious articles from university-funded student 
papers. Some line-drawing will have to occur under the Fourth Circuit’s 
holding, and the court has not stated clearly how those lines should 
be drawn. 

In the 1963 case of Sherbert v. Verner,'*® Justice Stewart’s concurrence 
predicted that the Court’s interpretation of the Establishment Clause 
would bring it into conflict with other Constitutional rights: ‘‘[T]here 
are many situations where legitimate claims under the Free Exercise 
Clause will run into head-on collision with the Court’s insensitive and 
sterile construction of the Establishment Clause.’’'"? The Establishment 
Clause was enacted simultaneously with the Free Speech and Free 
Exercise Clauses, as part of one constitutional amendment. This causes 
some to believe that if these clauses appear incompatible, at least one 
clause has been misinterpreted.’ This was Justice Stewart’s conclusion: 
he would remove the ‘‘resounding but fallacious fundamentalist rhetoric 
of some of our Establishment Clause opinions’’** from the Court’s 
jurisprudence, rejecting it as ‘‘historically unsound and constitutionally 
wrong.’’"** Without accepting Stewart’s premise, it may fairly be ob- 
served that the Free Speech Clause and Establishment Clause appear to 
be at loggerheads in Rosenberger. **® 


III. TRENDS IN FREE SPEECH AND ESTABLISHMENT CASE LAW 


In order to understand why Rosenberger is such a hard case, one 
must understand recent trends in Supreme Court religion and free 
speech jurisprudence. This section is intended to outline those trends, 





at proselytizing non-Christians.’’ Rosenberger, 18 F.3d at 285. But see Widmar, 454 U.S. 
at 272, 106 S. Ct. at 276, n.11 (holding that differentiating between religious speech and 
other speech would be impossible, and would result in entanglement). 

110. 374 U.S. 398, 83 S. Ct. 1790 (1963). 

111. Id. at 414, 83 S. Ct. at 1799 (Stewart, concurring). 

112. See Brief for the Petitioners at 24, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329) (‘‘It would be odd, indeed, if the various clauses of the First Amendment 
were so inconsistent that enforcement of one required violation of another.’’). 

113. Id. at 415, 83 S. Ct. at 1800. 

114. Id. at 416, 83 S. Ct. at 1800. 

115. One alternate explanation would be that the Founding Fathers simply did not 
anticipate a government role so pervasive as to include programs to foster organizations 
with diverse viewpoints, such as the SAF system at the University of Virginia. Carl H. 
Esbeck, A Restatement of the Supreme Court’s Law of Religious Freedom: Coherence, 
Conflict, or Chaos? 70 Notre DaME L. REv. 581, 639 (1995). Another explanation would 
be that as a result of increasing religious diversity, endorsements that appeared non- 
discriminatory in the past, now do not. RoBERT L. Corp, SEPARATION OF CHURCH AND STATE 
165 (Lambeth Press 1982). 
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and to situate the Rosenberger scenario within the existing case law. 
This section is divided into two parts. The first considers the Court’s 
conflicted Establishment jurisprudence. The second outlines the relation 
between the Free Speech Clause and funded speech. 


A. The Travail of Lemon and the Confusion of Establishment 


If the Fourth Circuit is correct in asserting that the University would 
have violated the Establishment Clause by funding Wide Awake,’ this 
alters, if it does not obviate,’” the required Free Speech analysis. Hence, 
it is appropriate to discuss the religion clauses at this point in the note. 

It should be noted that the University, in its brief to the Supreme 
Court, claims that religion and the Establishment Clause are related 
only tangentially to this case.’**® Hence, the University ‘‘dofes] not think 
it necessary to address the hypothetical question whether the Establish- 
ment Clause would permit government aid to religion in this con- 
text.’’"® The University asserts that this case turns upon the ability of 
government to make funding choices that are based on the content of 
speech.'”° Despite the University’s position, the religion issue is central 
to an adequate resolution of this case, as the Fourth Circuit’s opinion 
acknowledged." 


1. Lemon: Its Ancestors, Its Progeny, and Its Relatives 


The Fourth Circuit employs the Lemon test in Rosenberger well aware 
of the attacks that have been made upon that test.’?? The difficulty in 
predicting or explaining the distinctions made under the Lemon test 
between seemingly similar cases has led several members of the Court, '*° 





116. Rosenberger, 18 F.3d at 282-87. 

117. Under the Fourth Circuit’s compelling interest approach, supra notes 57-101 and 
accompanying text, if funding would violate the Establishment Clause, then there is no 
need to go further. But see supra notes 45-56, 102-115 and accompanying text, for a 
critique of this approach. 

118. Brief for the Respondent at 12, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). Indeed, the University argues that Rosenberger ‘‘is not specifically about 
religion.’’ The University claims to have complied with the requirements of Lamb’s 
Chapel, by allowing Wide Awake to use University facilities. Id. at 14. 

119. Id. at 27. The University does claim, however, that the question presently is 
unanswered. See: Bowen, 487 U.S. at 589, 108 S. Ct. at 2562 (allowing funds from 
federal program to go to religious organizations if the funds do not flow to ‘‘pervasively 
sectarian’’ institutions); Hunt, 413 U.S. at 734, 93 S. Ct. at 2868 (upholding state program 
to aid colleges, regardless of religious affiliation, because the program involved only 
colleges without significant sectarian orientation). 

120. Brief for the Respondent at 14-15, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). See infra notes 263-290 and accompanying text. 

121. Rosenberger, 18 F.3d at 281-286. 

122. Id., at 282 n.30. 

123. See supra note 63. 
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as well as many commentators,’** to assail Lemon as a poor test. States 
can loan books to religious schools,’*> but cannot loan maps.‘?° Creches 
are unacceptable on public property’”’ unless reindeer or other secular- 
izing symbols are nearby.’** The state may not arrange for a minister 
to give a benediction at a high school graduation,’*° nor may the state 
allow a minute of silent prayer in a public school classroom.'*° However, 
the state may pay for many minutes of sectarian spoken prayer in a 
legislature’ and for military chaplains.*** The difficulty in applying 
the Lemon test is demonstrated by the almost completely contradictory 
attempts of two circuit courts to address the issue of student-led prayer 
at high school graduations.'** The Lemon test simply provides courts 
with little guidance for their decisions. 

The gist of the criticism of the Lemon test is that the Lemon test 
itself, oft-cited though it may be,’** does not account for the Court’s 
holdings in Establishment cases. If that criticism is valid. then the 
cases purporting to apply Lemon must be reexamined, in order to set 
forth the factors that account for the Court’s various holdings. The 
Court’s Establishment jurisprudence appears to some commentators to 
include two separate or contradictory strands of reasoning and prece- 
dent.*** These have been labelled accommodationist*** and separation- 
ist.*9” 





124. For a short list, see Lamb’s Chapel, 113 S. Ct. at 2150 (Scalia, J., concurring in 
the judgment). See also, Michael S. Paulson, Religion, Equality, and the Constitution: 
An Equal Protection Approach to Establishment Clause Adjudication, 61 NOTRE Dame L. 
Rev. 311 (1986); Gary J. Simson, The Establishment Clause in the Supreme Court: 
Rethinking the Court’s Approach, 72 CorneLt L. REv. 905 (1987). 

125. Board of Education v. Allen, 392 U.S. 236, 88 S. Ct. 1923 (1968); Meek v. 
Pittenger, 421 U.S. 349, 95 S. Ct. 1753 (1975). 

126. Meek v. Pittenger, 421 U.S. 349, 95 S. Ct. 1753 (1975). 

127. County of Allegheny v. ACLU, 492 U.S. 573, 109 S. Ct. 3086 (1989). 

128. Lynch v. Donnelly, 465 U.S. 668, 104 S. Ct. 1355 (1984). 

129. Lee v. Weisman, 112 S. Ct. 2649 (1992). 

130. Edwards v. Aguillard, 482 U.S. 578, 107 S. Ct. 2573 (1987). 

131. Marsh v. Chambers, 463 U.S. 783, 103 S. Ct. 3330 (1983). 

132. Katcoff v. Marsh, 755 F.2d 223 (2d Cir. 1985). 

133. Harris v. Joint Sch. Dist. No. 241, 41 F.3d 447 (9th Cir. 1994) (holding that 
student-led prayer violated the secular purpose prong of Lemon, and that non-involvement 
by the administration did not remove state involvement in the prayer); Jones v. Clear 
Creek Ind. Sch. Dist., 977 F.2d 963 (5th Cir. 1992) (holding that student-led prayer at 
graduation had the secular purpose of ‘‘solemnization’’ of the occasion). 

134. According to a Shepard’s search conducted March 13, 1995, Lemon has been 
cited 183 times by the Supreme Court and another 873 times by federal circuit and 
district courts. 

135. See Michael McConnell, Accommodation of Religion, 1985 Sup. Cr. REv., at 2-3; 
GREGG IveRS, LOWERING THE WALL: RELIGION AND THE SUPREME COURT IN THE 1980’s 10 
(1992); Ira C. Lupu, The Lingering Death of Separationism, 62 Geo. Wasu. L. REv. 230, 
249, 276-79 (1994). 

136. See McConnell, supra note 135, at 2-3. But see, Esbeck, supra note 115, at 638, 
n.269 (explaining that the term accommodationism suggests ‘‘that government is making 
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The ‘‘separationist strain’ of Establishment jurisprudence can be seen 
in Justice Black’s decision in Everson,’** commonly considered to be 
the beginning of modern Establishment jurisprudence.’** While that 
decision upheld New Jersey’s decision to refund the amount spent by 
parochial schoolchildren to get to school, it also contained the famous 
phrase, ‘‘wall of separation between church and state.’’° That stark 
imagery was borne out in the public school prayer cases of the early 
sixties, e.g. Engel v. Vitale’** and School District of Abington Township 
v. Schempp.’” Insofar as the Lemon test was largely derived from the 
Schempp decision,’ it might well be considered to be part of a ‘“‘strict 
separationist’’ Establishment approach.‘ 

In recent years, a ‘‘separationist’’ strain of reasoning appears to 
underlie many of the Court’s Establishment decisions. In Grand Rapids 
v. Ball,'*° the Court struck down a state program through which public 
school teachers taught courses in rooms rented by the public school 
district, but located inside nonpublic schools.'** Although the statute 
required that classrooms be free of all religious imagery,’*” and there 
were no reports of religious indoctrination, ‘** the Court found that state 
support for religion was conveyed to students and the public through 





adjustments to account for religious sensibilities as a matter of legislative grace rather 
than constitutional right,’’ and suggesting in its place ‘‘religious choice’’). 

137. See Ivers, supra note 135, at 10; Lupu, supra note 135, at 249, 276-79. 

138. Everson v. Board of Educ., 330 U.S. 1, 67 S. Ct. 504 (1947). 

139. See Esbeck, supra note 115 at 614. 

140. Id. at 16, 67 S. Ct. at 512 (citing Reynolds v. United States, 98 U.S. 145, 164 
(1878)) (quoting Thomas Jefferson’s letter to the Danbury Baptist Association: ‘‘Believing 
with you that religion is a matter which lies solely between man and his God .. . [and] 
that the legislative powers of the government reach actions only, and not opinions — I 
contemplate with sovereign reverence the act of the whole American people which 
declared that their legislature should ‘make no law respecting an establishment of religion 
or prohibiting the free exercise thereof,’ thus building a wall of separation between 
church and state.’’). 

141. 370 U.S. 421, 82 S. Ct. 1261 (1962) (striking down the non-denominational prayer 
composed by the New York State Board of Regents). 

142. 374 U.S. 203, 83 S. Ct. 1560 (1963) (invalidating a Pennsylvania law requiring 
that a few verses of the Bible be read before classes began). 

143. Lemon, 403 U.S. at 612-13, 91 S. Ct. at 2111. The first two prongs of the Lemon 
test are derived from the Establishment test stated in Schempp: whether ‘‘the purpose 
and primary effect of the enactment ... [are] either the advancement or inhibition of 
religion.’’ Schempp, 374 U.S. at 222, 83 S. Ct. at 1571. The third prong, traceable to 
the Walz decision, requires that the state’s action not cause an ‘‘excessive government 
entanglement with religion.’’ Walz, 397 U.S. at 674, 90 S. Ct. at 1414. The Walz decision, 
it should be noted, upheld tax exemptions for churches. 

144. See, e.g., McConnell, supra note 135, at 44 (‘‘under the Lemon test, taken literally, 
no accommodation of religion could ever be upheld’’). See also, GERARD BRADLEY, CHURCH- 
STATE RELATIONSHIPS IN AMERICA 1-2. (Greenwood Press 1987). 

145. Grand Rapids, 473 U.S. at 373, 105 S. Ct. at 3216. 

146. Id. at 377-78, 105 S.Ct. at 3219. 

147. Id. at 378, 105 S. Ct. at 3219. 

148. Id. at 388-89, 105 S. Ct. at 3225. 
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the ‘‘symbolic union of church and state.’’*® The Court further found 
that the statute violated the effects prong of the Lemon test because the 
state program, by taking over part of the curriculum, would have 
‘‘subsidize[d] the religious functions of the parochial schools.’’'*° In 
Aguilar v. Felton, a companion case to Grand Rapids, the court also 
noted that the state’s monitoring mechanism, designed to ensure the 
separation of church and state, violated the Establishment Clause by 
causing excessive entanglement. '*? 

A significant number of the Court’s separationist cases have related 
to religion in the public schools.‘ Stone v. Graham rejected a state 
attempt to place the Ten Commandments on classroom walls.'** Wallace 
v. Jaffree struck down a state law granting a minute of silence before 
class, because it was intended to foster prayer.'** Kiryas Joel rejected 
an attempt by a state to accommodate a religious minority by setting 
up a special school district inside a village filled predominantly with 
members of that sect.‘ The Lemon test has occupied a prominent 
position in this separationist line of cases. 

However, the Court has taken an ‘‘accommodationist’’ posture in 
many other cases subsequent to the Lemon decision. At least one case 
has ignored Lemon altogether,**’ and several other decisions cite Lemon 
in reaching ‘‘accommodationist’’ holdings.*** While the Court some- 





149. Id. at 397, 105 S. Ct. at 3230. 

150. Id. 

151. 473 U.S. 402, 408-413, 105 S. Ct. 3232, 3236-3238 (1985) (holding that even 
where aid to parochial schools does not have the primary effect of aiding religion, the 
ongoing monitoring necessary to prevent religious indoctrination causes excessive insti- 
tutional entanglement). 

152. But see County of Allegheny, 492 U.S. at 598-600, 109 S. Ct. at 3103-05 (holding 
that display of creche and menorah in county courthouse violated the Establishment 
Clause by carrying message of endorsement); Thornton v. Caldor, 472 U.S. 703, 710, 
105 S. Ct. 2914, 2918 (1985) (striking down state law giving employees the right not to 
work on their Sabbath day, because its ‘‘unyielding weighting in favor of Sabbath 
observers’ violates the effects prong of Lemon). 

153. 449 U.S. 39, 40-42, 101 S. Ct. 192, 193-94 (1980) (striking down statute under 
purpose prong of the Lemon test, because preeminent purpose of statute was religious). 

154. 472 U.S. 39, 55-56, 105 S. Ct. 2479, 2489-90 (1985) (holding, under Lemon, that 
statute lacked secular purpose). 

155. Board of Educ. of Kiryas Joel Village Sch. Dist. v. Grumet, 114 S. Ct. 2481 (1994) 
(striking down legislative act designed to accommodate one sect by including members 
within one school district, the Court, per Justice Souter, held that less powerful sects 
might not be able to gain the same accommodation). Justice Souter cites the Lemon test 
in connection with Larkin v. Grendel’s Den, 459 U.S. 116, 103 S. Ct. 505 (1982), but in 
this part of his opinion, he speaks not for the Court, but only for four members. Id. at 
2487-88. 

156. See supra notes 145-155 and accompanying text. 

157. Marsh v. Chambers, 463 U.S. 783, 103 S. Ct. 3232 (1985) (upholding the presence 
of a chaplain in the state legislature under a historical test). 

158. Presiding Bishop of Church of Jesus Christ of Latter-day Saints v. Amos, 483 U.S. 
327, 107 S. Ct. 2862 (1987); Hunt, 413 U.S. at 741, 93 S. Ct. at 2873 (referring to the 
three prongs of Lemon as a ‘‘helpful signpost’’); Mueller v. Allen, 463 U.S. 388, 103 S. 
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times is said to have become more friendly to religion in recent years,'*® 
the Court’s willingness to accommodate religion is nothing new.’ The 
early ‘‘accommodationist’’ cases of Zorach"™, Allen’, and Walz'® have 
later counterparts in Hunt v. McNair,** Marsh v. Chambers,'® and 
Lynch v. Donnelly,’ as well as the more recent equal access and public 
benefits cases. 1° 

One recent ‘‘accommodationist’’ focus has been upon the right of 
religious groups to gain equal access to public schools and public fora. 
In the seminal case of Widmar v. Vincent,’ the Court held that a 
public university could not prevent a student religious group from 
meeting in university classrooms after hours when similar non-religious 
groups were allowed to do so. Another equal access case, Board of 
Education v. Mergens’®, applied this reasoning to public high schools, 
requiring them to allow church groups to use classrooms after school 
if other non-religious groups were allowed to do so.'” Most recently, 
Lamb’s Chapel v. Center Moriches,'”: required a high school to allow 
a Christian club to use the school auditorium to show Christian movies, 
where other groups were permitted to use the auditorium for similar 
purposes. '”? 

Other recent Supreme Court decisions have involved the use of 
generally available benefits at religious institutions. This theory has its 
genesis in Everson,’ in which the Court applied a ‘‘child-benefit 





Ct. 3062 (1983) (citing Hunt’s ‘‘helpful signpost’’ language in upholding tax deductions 
for parochial school expenses). 

159. IvERs, supra note 135, at 3-4, 10 (‘‘Although the First Amendment has survived 
over two centuries of assault on the separationist principles first articulated by Madison 
and Jefferson in the early years of the Republic, the church-state decisions of the Court 
during the last decade now cast a considerable shadow on the future of that heritage’’). 

160. See Esbeck, supra note 115, at 614-622 (suggesting that the Court has a long 
history of accommodation, but also that there are several considerations that govern 
whether the Court will be separationist or accommodationist in a particular circumstance). 

161. Zorach v. Clauson, 343 U.S. 306, 72 S. Ct. 679 (1952) (upholding statute to 
release public school pupils during the school day for religious training off school 
premises). 

162. Board of Educ. v. Allen, 392 U.S. 236, 88 S. Ct. 1923 (1968) (upholding state 
program to loan textbooks to parochial school students). 

163. Walz v. Tax Comm’n., 397 U.S. 664, 90 S. Ct. 1409 (1970). 

164. 413 U.S. 734, 93 S. Ct. 2868 (1973) (upholding state scheme to issue bonds for 
college buildings, which could go to private religious colleges). 

165. 463 U.S. 783, 103 S. Ct. 3330 (1983). 

166. 465 U.S. 668, 104 S. Ct. 1355 (1984). 

167. See infra notes 168-181 and accompanying text. 

168. 454 U.S. 263, 106 S. Ct. 269 (1981). 

169. Board of Educ. v. Mergens, 496 U.S. 226, 110 S. Ct. 2356 (1990). 

170. Id. at 243-47, 110 S. Ct. at 2368-70 (holding that federal equal access law requires 
high schools to grant access to student religious groups when it grants access to other 
non-curricular student groups). 

171. Lamb's Chapel v. Center Moriches Union Free School District, 113 S. Ct. 2141 
(1993). 

172. Id. at 2146. 

173. Everson v. Board of Educ., 330 U.S. 1, 67 S. Ct. 504 (1947). 





748 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


theory’’ to uphold state aid.’”* However, Everson dealt only with busing 
to religious schools; subsequent decisions severely limited the state’s 
ability to fund religious schools on a child-benefit theory.‘”> The child- 
benefit theory, or a related doctrine, appears to account for Witters,’”® 
where the Court allowed the state of Washington to pay for a blind 
man’s education at a Christian college, even though that man was being 
trained in Bible studies for a career as a minister, missionary, or 
pastor.’”” In Zobrest,’”® the Court further held that a state could place 
a public employee in a sectarian school, where that employee was an 
interpreter for a deaf student.‘ Where a generally applicable aid 
program is directed toward aiding a particular class of individuals,'®° 
and some of those individuals choose to use that aid in religious ways, 
the courts appear willing to uphold the program against Establishment 
Clause challenges. ** 

While it may appear that there are two contradictory strands of 
thought in the Court’s Establishment Clause jurisprudence, other ex- 
planations have been suggested for the Court’s apparently contradictory 
decisions. Several academics have attempted to coherently synthesize 
the Court’s past decisions, through an overarching theory,’ or in one 
case, by formulating a set of Constitutional rules into a ‘‘Restatement 
of Religious Freedom.’’’® Others, less ambitious, suggest that Estab- 





174. Id. at 17-18, 67 S. Ct. at 512-13. See generally Corb, supra note 115, at 175-181. 

175. PEARL v. Nyquist 413 U.S. 756, 93 S. Ct. 2955 (1973) (striking down repair and 
maintenance grants to parochial schools, and tuition grants to nonpublic school parents); 
Lemon v. Kurtzman, 403 U.S. 602, 91 S. Ct. 2105 (1971) (striking down subsidies for 
parochial school parents, and financial assistance to parochial schools); Grand Rapids v. 
Ball, 473 U.S. 373, 105 S. Ct. 3216 (1985) (striking down state program that leased 
rooms from nonpublic schools, and then allowed public school teachers to teach general 
curriculum courses in those schools, during regular and after-school hours); Aguilar v. 
Felton, 473 U.S. 402, 105 S. Ct. 3232 (1985) (striking down state program providing 
remedial instruction and guidance services to parochial school students as violative of 
the entanglement prong, due to government supervision designed to ensure that publicly 
paid teachers were not teaching religion). 

176. Witters, 474 U.S. at 488, 106 S. Ct. at 752 (‘‘In this case, the fact that aid goes 
to individuals means that the decision to support religious education is made by the 
individual, not by the state.’’). 

177. Id. at 483, 106 S. Ct. at 749. 

178. Zobrest v. Catalina Foothills Sch. Dist., 113 S. Ct. 2462 (1993). 

179. Id. at 2464. 

180. Similarly, when a great program makes aid available to a ‘‘wide spectrum of 
organizations,’’ including religious ones, that program will be upheld. Bowen, 487 U.S. 
at 608-09, 108 S. Ct. 2573-74 (upholding program to reduce teen pregnancy, which 
allowed religious organizations to compete for grant money). ‘‘[T]his court has never 
held that religious institutions are disabled by the First Amendment from participating 
in publicly sponsored social welfare programs.’’ Id. at 609, 108 S. Ct. at 2574. 

181. Esbeck, supra note 115, at 609. 

182. See, e.g., William P. Marshall, ‘‘We Know it When We See It’’: The Supreme 
Court Establishment, 59 S. Cat. L. REv. 495 (1986) (a symbolic interpretation of Estab- 
lishment jurisprudence). 

183. See Esbeck, supra note 115, at 596-613. 
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lishment jurisprudence is particularly fact-sensitive,'** requiring that 
each set of facts be assessed according to First Amendment theory.'® 
By either theory, Rosenberger falls into a grey area. One might say that 
in this case there are two traditions of case law to which the Court 
could appeal, or alternately, that this case falls into a grey area under 
one unstated test. In either case, the Supreme Court’s decision in 
Rosenberger is constrained very little, either by the Lemon test itself, 
or by Establishment case law. The Court may, consistent with past 
precedent, disregard the Lemon test altogether, or it may interpret that 
test in any one of several ways.’ 


2. Other Tests Employed by the Court 


In response to the perceived inadequacies of the Lemon tests, alter- 
native tests have been put forth by some Justices. Justice O’Connor has 
suggested a modification of the Lemon test that would consider only 
endorsement and entanglement.*®’ Justice O’Connor’s modification has 
received some support from her fellow justices,’ but it has never 
received the full allegiance of a majority of the Court.**° Marsh v. 





184. Lupu, supra note 135, at 245. See also, Lee, 112 S. Ct. at 2661 (‘‘Our Establishment 
Clause jurisprudence remains a delicate and fact-sensitive one, and we cannot accept the 
paraliel between the facts of Marsh and the case now before us.’’). 

185. Lynch, 465 U.S. at 678, 104 S. Ct. at 1362 (‘‘In each case, the inquiry calls for 
line drawing; no fixed, per se rule can be framed.’’). See also Cord, supra note 115, at 
180 (‘‘Developing [Establishment] criteria has demanded virtually a case-by-case review 
by the United States Supreme Court. ... The result of this confused legacy has ... 
proved not only counterproductive but .. . has nearly negated the underlying principles 
of an appellate court system.’’). 

186. See Lamb’s Chapel, 113 S. Ct. at 2149-50 (Scalia, J., concurring in part and 
concurring in the judgment) (‘‘Like some ghoul in a late-night horror movie that repeat- 
edly sits up in its grave and shuffles abroad, after being repeatedly killed and buried, 
Lemon stalks our Establishment Clause jurisprudence once again, frightening the little 
children and school attorneys of Center Moriches Union Free School District. . . . Over 
the years ... no fewer than five of the currently sitting Justices have, in their own 
opinions, driven pencils through the creature’s heart.’’). 

187. Lynch, 465 U.S. at 688, 104 S. Ct. at 1366 (O’Connor, J., concurring); Wallace, 
472 U.S. at 67, 105 S. Ct. at 2495 (O’Connor, J., concurring in the judgment). 

188. See Edwards v. Aguillard, 482 U.S. 578, 585-93, 107 S. Ct. 2573, 2578-82 (1987) 
(striking down state statute taking a non-evolutionist perspective, because it endorsed 
particular religious views); Grand Rapids, 473 U.S. at 390, 105 S. Ct. at 3226 (employing 
the endorsement test in addition to the traditional Lemon test, in striking down shared 
time program which placed public school teachers in religious schools, in rooms leased 
from the religious schools); Wallace, 472 U.S. at 56-61, 105 S. Ct. at 2489-92 (finding 
that a state act had endorsed religion by enacting moment of silence law for the purpose 
of prayer). 

189. None of the cases listed above, see supra note 188, relied solely upon the 
endorsement test in reaching their holdings. Moreover, as pointed out by Steven D. 
Smith, Symbols, Perceptions, and Doctrinal Illusions: Establishment Neutrality and the 
‘‘No Endorsement”’ Test, 86 MicH L. REv. 266, 275 (1987), the Court has employed the 
endorsement test only to hold laws unconstitutional; the Court has refrained from 
accepting the aspect of the endorsement test that would uphold laws that contravene the 
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Chambers was decided on what could be called a historical test,’*° but 
that approach has not been followed in subsequent cases. Grand Rapids 
put forth a ‘‘symbolic endorsement”’ test,*®' but that test, too, appears 
to explain only that case, and not others subsequent to it.’ 

The ‘‘coercion test’’ put forth by Justice Kennedy in County of 
Allegheny,’ and later, in a modified form, in Lee v. Weisman,'™ has 
not been decisively rejected. It is difficult to predict the future of this 
test. The lower courts have treated Lee simply as supplying another 
factor to be considered in analyzing religion cases.’%* Moreover, the 
‘“‘coercion’’ test does not appear to have been employed in deciding 
cases in the 1993 term.'* 

Despite the fact-driven nature of Establishment jurisprudence,’®’ it 
remains notable that the theory underlying the Establishment Clause 
and directing its enforcement is quite unsettled. Not only is it unclear 
how Lemon ought to be applied, but it is unclear whether Lemon ought 
to be applied at all. Rosenberger will be decided in this context. The 
Court could use Rosenberger as a vehicle for altering or clarifying its 
Establishment tests, or, alternately, the Court may consider the facts in 
Rosenberger more than Establishment theory. In either case, the past 
Establishment reasoning of the Court appears to give little guidance to 
observers trying to predict the outcome of the Rosenberger case. 


B. Free Speech Concerns 


While it is now unclear which test the Court will use in interpreting 
the Establishment Clause, this is a lack of clarity common to all 
Establishment problems.’ Simply put, there is little consensus on the 





second prong of Lemon. See Lynch, 465 U.S. at 691-92, 104 S. Ct. at 1369 (‘‘[T]he effect 
prong of the Lemon test is properly interpreted not to require invalidation of a government 
practice merely because it in fact causes, even as a primary effect, advancement or 
inhibition of religion.’’). 

190. Marsh, 463 U.S. at 786-96, 103 S. Ct. at 3333-38. 

191. Grand Rapids, 473 U.S. at 390, 105 S. Ct. at 3226. 

192. Grand Rapids was cited prominently in Justice Souter’s concurrence in Lee, 112 
S. Ct. at 2672, but not by a majority of that court. 

193. County of Allegheny v. A.C.L.U., 492 U.S. 573, 659-61, 664, 109 S. Ct, 3086, 
3136-37, 3139 (1989). 

194. Lee, 112 S. Ct. at 2655-59 (striking down benedictions at graduation ceremonies, 
because of the ‘‘subtle coercive pressure’ placed upon students). 

195. See e.g., Harris v. Joint Sch. Dist. No. 241, 41 F.3d 447 (9th Cir. 1994) (striking 
down student-led prayer based on the coercion test and the secular purpose prong of 
Lemon); Jones v. Clear Creek Ind. Sch. Dist., 977 F.2d 963 (5th Cir. 1992) (upholding 
student-led prayer at graduation under four tests: secular purpose, primary effects, 
endorsement, and entanglement). 

196. See, e.g. Lamb’s Chapel, 113 S. Ct. at 2148 (employing the Lemon test, and the 
endorsement test, but not the coercion test, the Court found no Establishment problems 
in public school allowing religious group to use high school auditorium). 

197. See supra note 185 and accompanying text. 

198. See supra notes 122-197 and accompanying text. 
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proper interpretation of the Establishment Clause.’ The problem in 
applying the Speech Clause to Rosenberger is not broad interpretational 
confusion, but rather, an unresolved question of classification. The 
Supreme Court and various academic commentators have employed 
various means of classifying government decisions to fund speech, but 
no single satisfying classificatory scheme has been adopted. This section 
explores several proposed solutions, and attempts to assess the problems 
of each. 


1. Rust and Unconstitutional Conditions 


Rust v. Sullivan, decided less than four years ago, remains the leading 
case concerning governmental funding and free speech rights.2”° In 
Rust, the federal government required?” all clinics using Title X funds 
to segregate abortion services from other patient services.2°? Those 
regulations were attacked as infringing on the Free Speech rights of 
doctors, by imposing ‘‘viewpoint-discriminatory conditions on govern- 
ment subsidies.’’?° 

The Court, per Chief Justice Rehnquist, held that Congress possessed 
the right to require that funds be used to further the purposes of the 
grant.2* The government, said the Court, has ‘‘merely chosen to fund 
one activity to the exclusion of the other.’’?°° The Court analogized the 
government’s decision to fund referrals for prenatal care but not for 
abortions to the government’s decision to found a National Endowment 
for Democracy, while not simultaneously founding a group to promote 
fascism or communism.” The Court characterized Petitioner’s argument 
as Claiming, ‘‘if the government chooses to subsidize one protected 
right, it must subsidize analogous counterpart rights.’’?°” This, accord- 
ing to Justice Rehnquist, the Court has ‘‘soundly rejected.’’? 





199. Id. 

200. Rust v. Sullivan, 500 U.S. 173, 111 S. Ct. 1759 (1991). 

201. Title X of the Public Health Service Act, 42 U.S.C. §§ 300 to 300a-6 (1988 and 
Supp. IV 1994), provides funding for family planning services, but Congress required 
that ‘‘[njone of the funds appropriated under this subchapter shall be used in programs 
where abortion is a method of family planning.’’ Id. at §300a-6. In 1988, 18 years after 
Congress imposed that limitation, the HHS promulgated new regulations requiring grant- 
ees to separate their abortion and family planning services, 53 Fed. Reg. 2923-24 (1988). 

202. Abortion services include abortion counselling and referrals; abortion information 
can be provided, but only in the context of referrals out of the program. Rust, 500 U.S. 
at 179, 111 S. Ct. at 1765. 

203. Id., at 192, 111 S. Ct. at 1772 (quoting Brief for the Petitioners at 14, Rust v. 
Sullivan, 500 U.S. 173, 111 S. Ct. 1759 (No. 89-1391)). 

204. Id. at 198, 111 S. Ct. at 1175. 

205. Id. at 193, 111 S. Ct. at 1772. 

206. Id. at 194, 111 S. Ct. at 1772. 

207. Id. 

208. Rust, 500 U.S. at 194, 111 S. Ct. at 1773 (citing Regan v. Taxation With 
Representation, 461 U.S. 540, 103 S. Ct. 1997 (1983) (upholding federal government's 
decision not to grant tax exemptions to certain nonprofit organizations that engage in 
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The Court went on to consider Rust in terms of ‘‘unconstitutional 
conditions’’ doctrine.?” ‘‘Unconstitutional conditions’’ doctrine was 
developed in cases in which the government’s grant controlled not only 
how government money was spent, but also imposed conditions on the 
grantee that applied outside the scope of the government program.?'° 
For instance, in Speiser v. Randall,” the Court struck down a California 
law that granted veterans a property tax exemption only if they took a 
loyalty oath.?’? Unconstitutional conditions doctrine applies to laws that 
restrict ‘‘the would-be recipient’s freedoms outside the funded 
program’’*?; it therefore is limited to ‘‘situations where the condition 
of a benefit extends beyond the scope of the benefit itself.’’?** As long 
as the condition imposed by the government does not extend beyond 
the bounds of the program paid for by the government, unconstitutional 
conditions doctrine does not apply. Applying this line of reasoning, 
the Rust Court upheld the abortion regulations by finding, ‘‘The re- 
gulations are limited to the Title X funds; the recipient remains free to 
use private, non-Title X funds to finance abortion-related activities.’’?*® 

However, the Rust court specifically refused to apply this reasoning 
across the board. At the end of its Free Speech analysis, the Court 
declined to hold that if government funding did not impose uncon- 
stitutional conditions, this was ‘‘invariably sufficient to justify gov- 
ernment control.’’?**® The Court expressly excluded from its general 


ruling speech in three situations: public fora,?’” limited public 





substantial lobbying); Maher v. Roe, 432 U.S. 464, 97 S. Ct. 2376 (1977) (upholding 
state decision not to fund non-therapeutic abortions, where state pays for the expenses 
incident to childbirth, but not those incident to abortion); Harris v. McRae, 448 U.S. 
297, 100 S. Ct. 2671 (1980) (upholding federal restrictions on abortion funding against 
Constitutional challenge, and allowing states to refuse to fund medically necessary 
abortions)). 

209. Rust at 197, 111 S. Ct. at 1774. 

210. See, e.g., Speiser v. Randall, 357 U.S. 513, 78 S. Ct. 1332 (1958) (requiring 
veterans to take loyalty oath to qualify for property tax exemption); Cammarano v. 
Commissioner, 358 U.S. 498, 79 S. Ct. 524 (1959) (upholding IRS denial of tax deduction 
for sums spent to promote or defeat legislation); Perry v. Sindermann, 408 U.S. 593, 92 
S. Ct. 2694 (1972) (non-tenured professor had Free Speech right to criticize university 
publicly on his own time). See also FCC v. League of Women Voters, 468 U.S. 364, 104 
S. Ct. 3106 (1984) (striking down federal law preventing federal public broadcasting 
funds from going to stations that ‘‘editorialize,’’ though not specifically on grounds of 
an unconstitutional condition). 

211. 357 U.S. 513, 78 S. Ct. 1332 (1958). 

212. Id. at 519, 78 S. Ct. at 1338. 

213. David Cole, Beyond Unconstitutional Conditions: Charting Spheres of Neutrality 
in Government-Funded Speech, 67 N.Y.U. L. REv. 675, 680 (1992). 

214. Id. at 685. 

215. Rust, 500 U.S. at 199 n.5, 111 S. Ct. at 1775 n.5. 

216. Id. at 199, 111 S. Ct. at 1776. 

217. Id. at 200, 111 S. Ct. at 1776 (citing United States v. Kokinda, 497 U.S. 720, 
726, 110 S. Ct. 3115, 3119 (1990) (holding that postal sidewalks, unlike public sidewalks, 
are not a public forum); Hague v. CIO, 307 U.S. 496, 515, 59 S. Ct. 954, 964 (1939) 
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fora,”"* and state universities.2** However, the Court gave no rationale 
for distinguishing these situations from abortion counselling.” The 
Court avoided that problem by finding that the Title X regulations ‘‘do 
not significantly impinge upon the doctor-patient relationship’’;?”' this 
finding elicited strong dissent.??? 

Unconstitutional Conditions doctrine is effective in restricting exces- 
sive government control over individuals and institutions;?”* it prevents 
the government from ‘‘leveraging its benefits’ into a broad control over 
grantees.??* However, the question facing the Court in selective govern- 
ment funding cases like Rosenberger is how far the government may 
go in regulating speech for which it pays. Alternately stated, the Court 
must decide the extent to which government-funded speech must be 
considered government speech, which the government has the ability 
and the duty to regulate. Unconstitutional conditions doctrine does 
little to answer this question. 


2. Government Speech and Private Speech 


In Rosenberger, Petitioner Wide Awake suggests an analysis that 
differentiates between government speech and private speech.”*> Ac- 
cording to Petitioner, speech that is ‘‘subject to substantial government 
control,’’??6 is attributable to the government, and therefore, is ‘‘subject 
to Establishment Clause strictures on government speech.’’?? Speech 


that is not subject to governmental control is not government speech,” 





(Roberts, J., concurring) (striking down law which allowed safety official to refuse permit 
for street or park demonstrations which in his or her opinion would lead to disturbances 
or disorderly conduct). 

218. Id. (citing Kokinda, 497 U.S. at 726, 110 S. Ct. at 3119; Perry Education Assn. 
v. Perry Local Educators Ass’n, 460 U.S. 37, 45, 103 S. Ct. 948, 954 (1983) (holding 
that teachers’ workplace mailboxes were not limited public forum, and upholding rea- 
sonable restrictions on access to them). 

219. Id. (citing Keyishian v. Board of Regents, 385 U.S. 589, 603, 605-606, 87 S. Ct. 
675, 683, 684-685 (1967) (striking down state decision to prevent retention or appointment 
of subversives as state employees). The Court previously had noted that the law at issue 
in Rust was not directed against a small or disfavored group, Id. at 194-95, 111 S. Ct. 
at 1773, or aimed at suppressing dangerous ideas, Id. at 194, 111 S. Ct. at 1773. 

220. Cole, supra note 213, at 687-693. 

221. Rust, 500 U.S. at 200, 111 S. Ct. at 1776. 

222. ‘‘That the doctor-patient relationship is substantially burdened by [these regula- 
tions] is beyond serious dispute. ... A woman seeking the services of a Title X clinic 
has every reason to expect, as we all do, that her physician will not withhold relevant 
information regarding the very purpose of her visit. To suggest otherwise is to engage 
in uninformed fantasy.’’ Rust, 500 U.S. at 211, 111 S. Ct. at 1782 (Blackmun, J., 
dissenting). 

223. Cole, supra note 213, at 697. 

224. Id. at 701. 

225. Brief for the Petitioners at 25-29, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). 

226. Id. at 25. 

227. Id. 

228. Id. at 25-26. 
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and not subject to Establishment Clause limitations. For Petitioner, this 
aspect of the decision is crucial. If Wide Awake’s speech in Rosenberger 
is labelled as government speech, then government must be able to 
control that speech precisely because government speech is forbidden 
to endorse religion.”*° If Wide Awake’s speech is private speech, then 
government should be forbidden to discriminate in content-based ways 
in the funding of that speech.?*° 

However, Petitioner’s formulation appears merely to restate the con- 
stitutional norm that the Due Process Clause, through which the First 
Amendment applies to the states,?** constrains only state actors.” While 
Petitioner suggests that only speech subject to government control is 
government speech,?** that definition is problematic even to Peti- 
tioner.?** Government cannot transform government speech into private 
speech simply by giving up all control over what is said. Under 
Petitioner’s argument, literally interpreted, there could never be gov- 
ernment speech that the government is willfully failing to control. 
Likewise, all speech over which the government exercises control would 
have to be considered government speech. 

Along these lines, Petitioner Rosenberger suggests that the Univers- 
ity’s disclaimer of any control over Wide Awake — as part of a generic 
agreement applied to all CIOs, describing the relationship between the 
University and the CIO**° — shows that the University neither controls 





229. Id. at 25. 

230. Id. at 29. 

231. Murdock v. Commonwealth of Pennsylvania, 319 U.S. 105, 108, 63 S. Ct. 870, 
872 (1943). See also, Everson, 330 U.S. at 8, 67 S. Ct. at 508. 

232. The Civil Rights Cases, 109 U.S. 3, 11, 3 S. Ct. 18, 21 (1883) (overturning 
conviction of discriminatory innkeeper under federal civil rights law, because the Due 
Process Clause applies only to state actors); Flagg Bros. v. Brooks, 436 U.S. 149, 156- 
57, 98 S. Ct. 1729, 1733-34 (1978) (holding that warehouseman’s offer to sell goods 
entrusted to him, as authorized by the state commercial code, was not state action). For 
a looser definition. of state action, see Shelley v. Kramer, 334 U.S. 1, 20-21, 68 S. Ct. 
836, 845-46 (1948) (holding that state court enforcement of racially restrictive covenant 
was state action); Burton v. Wilmington Parking Authority, 365 U.S. 715, 81 S. Ct. 856 
(1961) (holding that the exclusionary policies of a restaurant located in a building leased 
from a state agency were discriminatory state action). 

233. Brief for the Petitioners at 25-26, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No. 94-329). ‘‘[W]here the government exercises no control over speech content, then 
the speech is attributable to the private speaker and the Establishment Clause is not 
implicated.’’ Id. 

234. Indeed, close reading of the Petitioners’ brief suggests that they do not limit their 
definition of government speech to that speech controlled by the government, but include 
speech which is encouraged, endorsed, or approved by the state. Id. at 26-27. 

235. Id. at 27. Relevant sections of the agreement signed by Wide Awake and the 
University are set forth below: 

‘‘The University is .. . willing to provide certain benefits to certain organi- 
zations (known as ‘‘CIO’s‘‘), but those benefits should not be misinterpreted as 
meaning that those organizations are part of or controlled by the University, 
that the University is responsible for the organizations’ contracts or other acts 
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nor identifies itself with Petitioner’s speech.2** Nevertheless, disclaimers 
cannot act by themselves to remove the state action component of 
speech.”*’ If disclaimers could suffice to transform government speech 
into private speech, then states could allow teacher-led prayer in the 
classroom merely by printing a disclaimer on the classroom door. 
Petitioner must and does admit that there are instances in which speech 
will be imputed to the government even where the government dis- 
claims speech, or where it exercises little or no control over that 
speech.?%8 

Petitioner suggests that most recipients of government funds do not 
become state actors,?°° but admits that the speech of some actors who 
receive government funds is fairly attributable to the state.2*° Examples 
cited by the Petitioner include school teachers and grantees enlisted to 
convey the government’s message to the public.”*: This is essentially a 
categorical definition; speech that falls into certain categories must be 
considered government speech, regardless of whether the government 
actually exercises control over it. However, government control of 
speech cannot be the sole justification for considering these categories 
of speech to be government speech. This, Petitioner seem to admit, by 
their discussion of government endorsement, encouragement, and ap- 
proval.?4? By making this argument, Petitioner in effect admits that its 
previous definition was incomplete. Government control may be highly 





or omissions, or that the University approves of the organizations’ goals or 
activities. ... 

‘The University is a Virginia public corporation and the CIO is not part of 
that corporation, but rather exists and operates independently of the University. 
The CIO is not an agent, servant or employee of the University, but rather is 
an independent contractor which manages its own affairs. 

The parties understand and agree that this Agreement is the only source of 
any control the University may have over the CIO and its activities, except to 
the extent, if any, the University chooses to exercise control over activities 
occurring on its property, or over matters covered by the University’s honor or 
judiciary systems. The parties understand and agree that the CIO is not required 
to enter into this Agreement and the only result of the CIO terminating or 
failing to execute this Agreement will be the loss of benefits described in this 
Agreement. ‘‘ 

Joint Appendix, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No. 94-329) at 26-27. 

236. Brief for the Petitioner at 27, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No.94- 
329). 

237. See, e.g., Grand Rapids, 473 U.S. at 377-78, 105 S. Ct. at 3219 (holding that 
where public school district rented classrooms inside nonpublic schools, and placed 
public school teachers in them, signs outside classroom stating that room was controlled 
by public school district were insufficient to remove the symbolic connection between 
church and state). 

238. See supra notes 233-234 and accompanying text. 

239. Brief for the Petitioner at 26, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No.94- 
329). 

240. Id. at 28. 

241. Id. 

242. Id. at 26-27. 
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relevant to the question of whether speech is government speech, but 
it cannot be the only factor involved. 

Petitioner attempts to provide support for its government control 
approach by comparing government and private speech to the ‘‘state 
action’ requirement of the Due Process Clause.?** According to Peti- 
tioner, the ‘‘state action’’ question incorporates ‘‘almost exactly the 
same considerations’’ as the private speech issue in Rosenberger.” 
Having established this link, Petitioner then cites three cases in support 
of its proposition that the ‘‘mere receipt of government funds’’ does 
not transform speech by private individuals into government speech.?* 
All three cases were decided in the context of the ‘‘under color of state 
law’’ provision of the Ku Klux Klan Act of 1871.24° The comparison of 
Establishment problems to Civil Rights Law is perhaps an apt one,”*’ 
but the similarity between these fields of law is far from complete.“ 
The mere recital of Civil Rights case law cannot obviate the need to 
answer the question of when government funded speech is not ‘‘gov- 
ernment speech.”’ 

The Petitioner’s attempted distinction between government speech 
and private speech falls prey to the complexities of causation.”*® By the 
time the University made its funding decision in Rosenberger, it was 
fully aware that Wide Awake was pervasively religious, since the first 
edition of Wide Awake had already been published.?* Nevertheless, 
Petitioner would have the Court decline to attribute this speech to the 
state. Petitioner focuses upon the degree to which the government 
controlled Wide Awake’s speech, without explaining why government 
control is the relevant criteria rather than government endorsement or 
encouragement. Thus, Petitioner invites the Court to engage in state 
action line-drawing without providing the tools necessary to draw a 
straight line. 

Petitioner appends to the end of its ‘‘government speech”’ analysis a 
sociological argument about the probable effects of the government’s 





243. Id. at 28. 

244. Id. at 26. The Petitioners do not specifically state what they consider these 
considerations to be, but do suggest that encouragement or endorsement by the state may 
be among them. Id. 

245. Id. (citing Rendell-Baker v. Kohn, 457 U.S. 830, 102 S. Ct. 2764 (1982) (refusing 
to apply § 1983 to a school primarily funded by contracts with state government, where 
teachers were dismissed for public criticism of the school); Blum v. Yaretsky, 457 U.S. 
991, 102 S. Ct. 2777 (1982) (refusing to apply § 1983 to decision by nursing home to 
transfer Medicaid patients to lower level of care); Polk County v. Dodson, 454 U.S. 312, 
102 S. Ct. 445 (1981) (refusing to apply § 1983 to public defender’s actions in performing 
traditional lawyer’s functions)). 

246. 42 U.S.C. § 1983 (1989). For full text, see supra note 14. 

247. See generally John Garvey, Another Way of Looking at School Aid, 1985 Sup. 
Cr. REv. 61 (comparing Title IX anti-discrimination law to Establishment prohibitions on 
aid to parochial schools). 

248. Id. at 73-85. 

249. See id. at 71. 

250. Rosenberger, 18 F.3d at 273. 
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increasing size. Government, claims the Petitioner, appears to be in- 
creasing, taking over child care, the arts, and other formerly private 
areas.”5! If speech such as Petitioner’s speech were to be attributed to 
the government, ‘‘the growing government would become a relentless 
engine of secularization.’’*5? This argument comports with the criticism 
of ‘‘big government”’ levelled by politicians such as Newt Gingrich,” 
and accepted by some significant segment of the American populace.” 

Given that the Establishment Clause applies to states and localities,?°° 
the proposition that increasing governmental size leads to more difficult 
conflicts between people’s moral beliefs and the First Amendment may 
not hold up under scrutiny. In the 18th and 19th centuries, the lives 
of citizens were influenced greatly by local government and by the 
common law; governments of that time, moreover, were often expected 
to promote virtue by law.?5* Laws regarding blasphemy,” sodomy,” 
‘‘habitual carnal intercourse’’?** and numerous other intrusive laws,” 
commonly affected the lives of normal Americans, at least as much as 
laws affect Americans in 1995. It is not, therefore, apparent that a strict 
application of the separationism would be more likely to eliminate 





251. Brief for the Petitioner at 28, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No.94- 
329). 

252. Id. 

253. See Adam Clymer, Republicans All for One, and the One is Gingrich, N.Y. TiMEs, 
December 6, 1994, at A1; Andrew Stark, Gore and Gingrich — Men in a Mirror, N.Y. 
Times, February 5, 1995, at 17. 

254. See Maureen Dowd, Americans Like G.O.P. Agenda But Split on How to Reach 
Goals, N.Y. Times, December 15, 1994, at A1; Katherine Q. Seelye, G.O.P. Set to Lead 
Congress on Path Sharply to Right, N.Y. Times, January 3, 1995, at A1; Richard Berke, 
Gingrich Says He Won’t Run for President, N.Y. Times, February 14, 1995, at 24. 

255. Everson v. Board of Education, 330 U.S. 1, 67 S. Ct. 504 (1947). For critique of 
this approach, which has not been widely accepted, see Jaffree v. Board of School 
Commissioners of Mobile County, 554 F. Supp. 1104 (S.D. Ala. 1983), rev’d, Wallace v. 
Jaffree, 472 U.S. 38, 105 S. Ct. 2479 (1985) (refusing to apply Establishment Clause to 
the states, since it was originally adopted to insure that the federal government would 
not interfere with state governments’ religious policies). 

256. For sources in support of this proposition, see Ellis M. West, The Right to 
Religious Based Exemptions in Early America: The Case of Conscientious Objectors to 
Conscription, 10 J. L. & RELIGION 367, 373-74, n.32 (1993-94). 

257. See, e.g., People v. Ruggles, 8 Johns. 290 (N.Y. 1811). See generally, Offense of 
Blasphemy, 14 A.L.R. 880 (1921). 

258. See, e.g., Bowers v. Hardwick, 478 U.S. 186, 106 S. Ct. 2841 (1986). See generally, 
John E. Theuman, Validity of Statute Making Sodomy a Criminal Offense, 20 ALR 4th 
1009 (1983). 

259. See, e.g., Hafley v. State, 224 S.W. 1099 (Tx. Crim. App. 1920) (holding that 
occasional acts of intercourse were insufficient to show habitual carnal intercourse). See 
generally, Isolated acts of sexual intercourse as constituting criminal offense of adultery 
or fornication of illicit cohabitation, 74 A.L.R. 1361 (1931). 

260. See e.g., Ex parte Delaney, 43 Cal. 478 (1872) (distinguishing blasphemy from 
profane swearing); Braunfeld v. Brown, 366 U.S. 599, 81 S. Ct. 1144 (1961) (upholding 
Sunday Closing Laws against the Free Exercise complaint of Orthodox Jew); McGowan 
v. Maryland, 366 U.S. 420, 81 S. Ct. 1101 (1961) (upholding Sunday Closing Laws 
against Establishment Clause challenge). 
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religion from everyday life in the present day than such an approach 
would have at other points in history.?*' Hence, this sociological ar- 
gument provides little support for Petitioner’s legal claims. 

While Petitioner’s government control reasoning is unsatisfactory, its 
focus on the degree to which Wide Awake’s speech is attributable to 
the government is not misplaced. A somewhat more satisfying method 
for approaching that issue is discussed below. ?® 


3. Funding Content-Specific Categories of Speech 


The University distinguishes sharply between monetary awards and 
the granting of other benefits, such as the use of classroom space.?® 
The University argues that granting groups access to university facilities 
imposes little cost on a university, while at the same time, denying 
that privilege to certain groups looks like an attempt to disadvantage 
those groups.”** Funding decisions are made in the context of limited 
resources; choices must be made.”*° The University suggests a standard 
of reasonableness, whereby decisions made ‘‘without any invidious 
intent,’’?°* will be upheld. 

The University draws a strict Constitutional distinction between view- 
point-discrimination and content-discrimination.?*” On the one hand, 
the University characterizes ‘‘viewpoint-discrimination’’ as the sort of 
discriminatory act that is ‘‘invidious,’’*** and therefore presumptively 


invalid.?*° On the other hand, ‘‘content-neutrality,’’?”° according to the 





261. Petitioners’ observations about the size of government may be, rather, that higher 
and more centralized governments are assuming duties previously handled by govern- 
ments closer to the people. Assuming, arguendo, this to be true, if the Establishment 
Clause applies to state and local governments, this argument should carry little weight, 
for the change should make little Constitutional difference. 

262. See infra notes 291-312, and accompanying text. 

263. Brief for the Respondent at 14, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No. 
94-329). 

264. Id. 

265. Id. at 14-15. 

266. Id. at 15. 

267. See R.A.V. v. City of St. Paul, 112 S. Ct. 2538, 2545-47 (1992) (striking down 
ordinance prohibiting bias-motivated disorderly conduct, because it would be applied to 
fighting words on the basis of their viewpoint); Perry, 460 U.S. at 49, 103 S. Ct. at 957 
(holding that the exclusion of a rival union from access to high school’s internal mail 
system was not viewpoint discrimination, because other groups and subjects were ex- 
cluded as well); See also Id. at 57, 103 S. Ct. at 961 (Brennan, J., dissenting) (‘‘{T]he 
Court disregards the First Amendment’s central proscription against censorship, in the 
form of viewpoint discrimination, in any forum, public or private’). Cf. City of Ladue 
v. Gilleo, 114 S. Ct. 2038 (1994) (striking down ordinance which banned signs inside 
residences, finding no content or viewpoint discrimination, but finding that ordinance 
suppresses too much speech). 

268. Brief for the Respondent at 18 n.10, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No. 94-329). 

269. Id. 

270. Requiring the government to fund expressive activities, ‘‘without regard to their 
content.”’ Id. 
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University, is not invidious.?”! The University’s denial of benefits to 
religious groups and activities is a decision not to fund a particular 
category of activities,?”* similar in kind to the University’s decision not 
to fund honoraria, social entertainment, philanthropy, and political 
activities.2”* The University does not directly distinguish between con- 
tent and viewpoint-based discrimination, suggesting that ‘‘a certain 
plasticity’? makes that effort conceptually difficult.27* The University 
uses the term ‘‘content-discrimination’’ merely to state that the Uni- 
versity may decide to fund certain content-defined categories of speech, 
and not others. The University suggests that such content-based deci- 
sions are inevitable in the context of funded speech.?”5 

The University bases its attempt to define and fund speech in a 
content-specific way on the decision in Rust v. Sullivan.?”* In Rust, the 
government defined abortion counselling (speech in favor of abortion) 
to be a different category of medical service from counselling that does 
not mention abortion.””” The Court allowed the government to use this 
definition, and held that government could decide to fund services in 
one category but not the other.?”* However, the Rust Court noted the 
limitations of its analysis, and specifically limited the scope of its 
holding.?”? Because of the problematic nature of the University’s cate- 
gory definitions,”°° the Court in Rosenberger need not accept the Univ- 
ersity’s categories, even if the Court accepts the University’s 
characterization of its funding decision as a policy decision to fund 
particular categories and not others. 

One problem with the University’s analysis is that of defining when 
an organization or activity is ‘‘religious’’ in such a way as to fall within 
the non-funded category.”*' This is highlighted by the University’s 
willingness to fund Muslim and Jewish groups, along with the ‘‘C.S. 
Lewis Society.’’?8? The University considers such groups to be ‘‘cultural 
organizations,’ instead of religious organizations.”** The University’s 
distinction may appear to explain the University’s apparent discrimi- 
nation between different religions, but it suggests, at the same time, at 





271. Id. at 10-11. 

272. Id. 

273. Id. at 12-13. 

274. Id. at 22-23. 

275. Id. at 27-28. 

276. Rust, 500 U.S. at 173, 111 S. Ct. at 1759. 

277. See supra notes 201-208 and accompanying text. 

278. See supra notes 204-208 and accompanying text. 

279. See supra notes 216-220 and accompanying text. 

280. See infra notes 284-290 and accompanying text. 

281. The University’s Guidelines define a religious activity as something that ‘‘pri- 
marily promotes or manifests a particular belief(s) in or about a deity or an ultimate 
reality.’’ Rosenberger, 18 F.3d at 271. 

282. Brief for the Respondent at 5-6, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). 

283. Id. 
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least one problem with the University’s category of religious activities 
and organizations. The University’s excluded ‘‘category’’ is not defined 
based upon physical or other easily ascertainable characteristics, but 
upon the ideological positions of student groups, even within categories 
of activities that are eligible for funding. 

The nature of the University’s ‘‘religious’’ category is shown by the 
example of the Gospel singing group, ‘‘Black Voices.’’ That group, by 
becoming more religious, transformed itself from a cultural group 
eligible for funds, into a religious group ineligible for funds.?* Simi- 
larly, after the first issue of a Muslim journal called Al-Salam was 
published, it was considered too religious by some members of the 
Appropriations Committee.”** In response to comments from the Ap- 
propriations Committee, changes were made in Al-Salam to make it 
more cultural and less religious.?* 

By defining ‘‘religious activities’’ to include everything from music 
to newspaper writing, the University has cast too wide a net. The 
category created by the guidelines is not easily ascertainable. Moreover, 
because the ‘‘religious activities’’ test is gradated, organizations may 
become eligible by altering their religiosity to comply with University 
desires: indeed, even Wide Awake might have qualified for funding 
had it tempered its views. The University’s vague guidelines encourage 
groups to become less religious, without setting a limit on how non- 


religious groups must become before they can qualify for aid. This sort 
of categorization invites selective application and discrimination,”*’ and 
allows government to deter certain types of speech,”®* thereby affecting 
the ‘‘marketplace of ideas’’ in a fairly direct manner.”®° These concerns 
are at the heart of the Free Speech vagueness doctrine.” 





284. Joint Appendix at 75-77, Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No.94- 
329). 

285. It is unclear whether the first issue was, in fact, a religious activity. According 
to the University, ‘‘{[T]he first issue might be debatable, [but] no one could characterize 
the second issue of Al-Salam as primarily religious.’’ Brief for the Respondent at 10, 
Rosenberger v. Rector, 115 S. Ct. 417 (1994) (No.94-329). 

286. According to the University, ‘‘{[T]he students published a second and very different 
issue.’’ Id. 

287. Winters v. New York, 333 U.S. 507, 68 S. Ct. 665 (1948) (overturning conviction 
for possessing lewd magazines, with intent to sell, on grounds of vagueness); Papachristou 
v. Jacksonville, 405 U.S. 156, 168, 92 S. Ct. 839, 846 (1972) (overturning vagrancy 
ordinance due to vagueness; Court did not focus on the lack of notice to defendant, but 
on the effects of unfettered discretion given to the police to enforce ordinances). 

288. See New York Times v. Sullivan, 376 U.S. 254, 279, 84 S. Ct. 710, 725-26 (1964) 
(rejecting a state libel law that made truth a defense, because such a rule would deter 
critics of the government, and thereby ‘‘dampe[n] the vigor and limi[t] the variety of 
public debate.’’). 

289. Abrams v. United States, 250 U.S. 616, 630, 40 S. Ct. 17, 22 (1919) (Holmes, J., 
dissenting). 

290. See: Winters, 333 U.S. at 507, 68 S. Ct. at 665; Papachristou, 405 U.S. at 156, 


92 S. Ct. at 839; Cox, 379 U.S. at 536, 85 S. Ct. at 453; Forsyth County, 112 S. Ct. at 
2395. 
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4. The Public Forum and Spheres of Neutrality 


Much of the Supreme Court’s doctrine on religious speech has been 
intertwined with public forum doctrine.?*' In Rosenberger, the Univer- 
sity points out that funding is a scarce resource,” and suggests that 
this aspect of the case makes public forum doctrine inappropriate.?% 
Assuming, arguendo, that this argument is persuasive, the rationales 
that underlie the public forum doctrine nevertheless have some appli- 
cation in the context of government funding. 

Public forum doctrine works ‘‘in a context-specific manner’’*™* to 
require government neutrality in certain circumstances,”® particularly 
with regard to certain government-owned land.*% The government, at 
one level or another, often owns the grounds upon which public debate 
takes place, e.g., public parks, roads, the steps of City Hall.?” If 
government were allowed to control speech in those locations, it could 
exercise a large amount of control over the speech heard by the public,” 
and it could limit the right of individuals to speak out.7°* Moreover, if 
government guaranteed its own neutrality by refusing to allow speech 
on its land, that would give an unfair advantage to the wealthy, who 
could afford to finance their own forums.°© 

Where speech takes place on land that is considered a public forum 
or a limited public forum, government’s ability to regulate that speech 
is more limited** than where speech takes place on other government 





291. See supra notes 168-172 and text accompanying. 

292. Brief for the Respondent at 14, Rosenberger v. Rector, 115 S. Ct. 417 (1994) 
(No.94-329). 

293. Id. 

294. Cole, supra note 213, at 722. 

295. See e.g., Hague v. C.1.0., 307 U.S. 496, 515, 59 S. Ct. 954, 964 (1939) (holding, 
‘Wherever the title of streets and parks may rest, they have immemorially been held in 
trust for the use of the public, and, time out of mind, have been used for purposes of 
assembly, communicating thoughts between citizens, and discussing public questions’’). 
See also: Kunz v. State of New York, 340 U.S. 290, 71 S. Ct. 312 (1951) (striking down 
law against public worship meetings on the streets, which gave public authorities great 
discretionary power); Cantwell v. Connecticut, 310 U.S. 296, 60 S. Ct. 900 (1940) (striking 
down state law requiring a license to solicit money for religious causes). 

296. ‘‘The long line of public forum cases have taken forum in a fairly literalistic way 
involving physical space.’’ Rosenberger, 18 F.3d at 287. 

297. See Shuttlesworth v. City of Birmingham, 382 U.S. 87, 86 S. Ct. 211 (1965) 
(reversing conviction for blocking free passage of a sidewalk during a civil rights 
demonstration, because of the potential for arbitrary enforcement of such laws, and thus, 
for the suppression of First Amendment liberties). 

298. Steven Shiffrin, Government Speech, 27 UCLA L.REv. 565, 607, 610-11 (1980); 
Cole, supra note 213, at 680. 

299. See Shuttlesworth, 382 U.S. at 87, 86 S. Ct. at 211. 

300. See Martin v. Struthers, 319 U.S. 141, 63 S. Ct. 862 (1943) (overturning conviction 
of Jehovah’s Witnesses for violating an ordinance forbidding the door-to-door distribution 
of handbills to private residences, because that campaign technique is necessary for 
underfunded causes). 

301. Cox v. Louisiana, 379 U.S. 536, 553-57, 85 S. Ct. 453, 464-65 (1965) (striking 
down state law forbidding street assemblies and parades, because the law provided local 
officials with no standards for determining when the law should be enforced). 
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land,*° or under different circumstances.** By concluding that a situ- 
ation is a public forum, courts are requiring the government not to 
make content-based decisions. Similarly, in the context of funded 
speech, where courts determine that a private individual’s speech is 
not attributable to the state,*** courts prevent government from making 
content-based decisions. Thus, the appropriateness of court-enforced 
government neutrality is a consideration common to public forum 
analysis and the funded speech problem before the Court in Rosenber- 
ger. 

In addressing the question of whether the funding mechanism in 
Rosenberger must be content-neutral, public forum doctrine suggests 
that the Court look to the situational context to determine whether 
content-specific regulations are appropriate.** In previous cases, the 
Court has found academic freedom in public universities to be ‘‘a 
special concern of the First Amendment.’’°° The Court has also been 
particularly solicitous of media independence from government inter- 
ference.*”’ Rosenberger involves both media and public universities. 





302. Cox v. Louisiana, 379 U.S. 559, 569, 85 S. Ct. 476, 483 (1965) (upholding state 
law that forbade picketing near a courthouse, because that statute did not give police 
“unbridled discretion’’); Greer v. Spock, 424 U.S. 828, 838, 96 S. Ct. 1211, 1217 (1976) 
(military reservation not a public forum); Adderly v. Florida, 385 U.S. 39, 87 S. Ct. 242 
(1966) (jailhouse grounds not a public forum). 

303. Cornelius v. N.A.A.C.P., 473 U.S. 788, 806, 105 S. Ct. 3439, 3451 (1985) (allowing 
federal government to refuse to include advocacy groups in employee charity fundraising 
drive, because fundraising drive was nonpublic forum, and the restriction was reasonable); 
Perry Education Association v. Perry Local Educator’s Association, 460 U.S. 37, 44-47, 
103 S. Ct. 948, 954-956 (1983) (finding that school district’s internal mail system was 
not a public forum). 

304. This is another way of saying that this speech is private speech and not govern- 
ment speech. See supra notes 229-230 and text accompanying. 

305. Professor David Cole applies context-based neutrality analysis to government- 
funded speech. Cole, supra note 213, at 702-749. He sees two relevant criteria. First, he 
asks whether ‘‘government content control over a particular institution would threaten 
the vigor of public debate or the autonomous decisions of the citizenry.’’ Id. at 730. 
Second, he would enforce content-neutrality, ‘‘to the degree that it is consistent with 
the internal function of the institution in question.’’ Id. Where his first and second 
criteria conflict, he would seek ‘‘structural accommodations,’’ id. at 736, by which 
‘‘spheres of independence’’ would be created within those institutions. Id. at 738. 

For Cole, selective government funding for the Press is a relatively simple question. 
Not only would selective funding that discriminates against religion serve to decrease 
the debate and pose a threat of co-optation, see id. at 736, it also would be inconsistent 
with the press’s internal editorial freedom. Id. at 737. Hence, Cole would strike down 
the regulations in Rosenberger without reaching the third step of finding structural ways 
to create spheres of independence within funded organizations. 

306. Keyishian v. Board of Regents, 385 U.S. 589, 603, 87 S. Ct. 675, 683-84 (1967) 
(striking down state plan to prevent employment of subversives in state universities). 
The Court has also found a ‘‘sphere of neutrality’’ within public schools. Cole, supra 
note 213 at 729. 

307. See, e.g., Arkansas Writer’s Project v. Ragland, 481 U.S. 221, 228-231, 107 S. 
Ct. 1722, 1727-28 (1987) (striking down state tax which would have required only a few 
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The Establishment aspect of Rosenberger is also implicated by the 
rationales underlying public forum doctrine. If the government normally 
is not allowed to make content-based decisions in the context of the 
media — because of a concern for open debate and the independence 
of the press — this fact alters the relation between the government and 
funded speech. The effect and purpose of a public forum are not 
primarily the advancement of the ideas advocated therein, but the 
furtherance of the marketplace of ideas.*°* Similarly, by allowing relig- 
ious speakers access to a public forum, the government is not endorsing 
their speech.*° If content-neutrality is required in government funding 
of speech, that should reduce the reasonableness of the perception that 
government is endorsing religion by granting religious groups fund- 
ing.*1° Where government neutrality is required, this implies limited 
government involvement with funded groups; this in turn reduces the 
extent to which the institutions of government and church can become 
entangled.*"! 

By considering funded speech in connection with public forum anal- 
ysis, the Court may come to see, with Justice Holmes, that government 
neutrality advances at least one other good: 


[W]hen men have realized that time has upset many fighting faiths, 
they may come to believe even more than they believe the very 


foundations of their own conduct that the ultimate good desired 
is better reached by free trade in ideas — that the best test of truth 
is the power of the thought to get itself accepted in the competition 
of the market, and that truth is the only ground upon which their 
wishes safely can be carried out. That at any rate is the theory of 
our Constitution.*?? 


CONCLUSION 


The Fourth Circuit’s opinion in Rosenberger is severely problematic. 
That court’s analysis was confusing because of the multiple tests that 





magazines to pay sales tax); Minneapolis Star and Tribune v. Minnesota Comm’r of 
Revenue, 460 U.S. 575, 103 S. Ct. 1365 (1991) (striking down special tax on ink and 
paper, effectively singling out press for special treatment). 

308. Abrams, 250 U.S. at 630, 40 S. Ct. at 22. See Widmar, 454 U.S. at 272, 102 S. 
Ct. at 276, n.10 (‘‘[B]y creating a forum the University does not thereby endorse or 
promote any of the particular ideas aired there.’’). 

309. Cf. Kunz, 340 U.S. at 290, 71 S. Ct. at 312. 

310. Wallace, 472 U.S. at 76, 105 S. Ct. at 2500 (O’Connor, J., concurring) (‘‘The 
relevant issue is whether an objective observer, acquainted with the text, legislative 
history, and implementation of the statute, would perceive it as a state endorsement.’’). 
See also supra notes 187-188 and accompanying text. 

311. See Aguilar, 473 U.S. at 409-14, 105 S. Ct. at 3236-39 (holding that the supervisory 
system, necessary to prevent invalidation under the effects prong of Lemon, caused 
excessive entanglement). 

312. Abrams, 250 U.S. at 630, 40 S. Ct. at 22. 
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the court apparently employed, and because of its failure to employ 
them consistently. The Fourth Circuit’s ‘‘compelling interest’’ ap- 
proach, which was ultimately the basis for its holding, is not particu- 
larly helpful in the context of competing Constitutional clauses. 

Rosenberger will be decided by the Supreme Court in a near absence 
of controlling precedent, particularly in its Establishment aspect. In- 
deed, although this case occurs in the context of a highly contested 
field of the law, the Court need not decide between competing previous 
approaches in order to decide this case. The precedents guiding the 
Court in Rosenberger are malleable enough to be used in support of 
either party. 

This note has suggested weaknesses in several approaches to the 
difficult Establishment and Free Speech issues presented in Rosenber- 
ger. Unconstitutional conditions doctrine, while effective in other 
spheres, is not helpful with regard to government funded speech. Its 
reasoning works to give the government control over all that it funds, 
and does not explain exceptions to that rule. The government speech 
and state action rationale advocated by Wide Awake is essentially 
conclusory. It leaves unanswered the question of whether speech funded 
by the government ought to be attributable to the government. The 
University’s attempt to characterize its policy as a decision to fund a 
particular category of speech, definable only by content, fails on several 
counts. First, the University’s definition is excessively vague, failing 
to state how religious a publication could become while still qualifying 
for SAF monies. Second, the content-based categories suggested by the 
University will have the inevitable function of altering the marketplace 
of ideas in a way that gives government great power over speech. 

A public forum analysis, advocated by the University, seems to 
provide some intellectual leverage for answering the difficult questions 
posed by this case. By clarifying the relationship between funded speech 
and the government, public forum analysis makes plain the critical 
distance between the government and government-funded speech. This 
analysis suggests that government funding of religious speech ought 
not be considered to be an endorsement of the religion involved in that 
speech, and further, that discrimination based on the content of speech 
is rarely if ever appropriate. For these reasons, the Fourth Circuit’s 
opinion in Rosenberger ought to be reversed, and the Petitioner’s Free 
Speech rights validated. 


CHARLES ROTH* 
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FIRST-TO-FILE VS. FIRST-TO-INVENT: 
WILL UNIVERSITIES BE LEFT BEHIND?* 


INTRODUCTION 


An inventor’s right to patent an innovation always has inspired the 
entrepreneurs who built the United States into the super economic 
power that exists today. The federal Constitution itself recognizes this 
right by granting Congress the power ‘‘[t]o promote the Progress of 
Science and useful Arts, by securing for limited Times to Authors and 
Inventors the exclusive Right to their respective Writings and Discov- 
eries.’’’ For the ingenious, the patent system has become a means to 
maintain a temporal monopoly of their invention and reap its rewards.” 

Since universities? often serve as centers for scientific research, patent 
revenue can provide badly needed funding for research.* For example, 
the University of Notre Dame substantially profited from its early 
Neoprene patents.> When World War II interrupted supplies of natural 
rubber, Reverend Julius Nieuwland’s discovery of synthetic rubber 
proved to be an essential element of the United States’ war efforts.® 
Over the lifetime of the patents (1931-48) the duPont Company paid 
royalties to Notre Dame amounting to $1,933,000. This substantially 
increased the research capacities of the University.’ 

Until recently, however, few patents had generated substantial profits 
for universities. Low royalty income might be attributed to some slow- 
developing and high-technology inventions that grant big returns only 
after the patent has expired.? For example, Notre Dame’s Neoprene 





* The author thanks Rev. Ernan McMullin, Director Emeritus, History and Philos- 
ophy of Science Department of the University of Notre Dame, for providing an historical 
perspective on patenting in American universities. 
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(1994). 
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patents reached their full economic value only after duPont chemists 
spent many years developing uses for the rubber.’ Academics also 
traditionally assumed that new technology had to be placed into the 
public domain, specifically through publication, to maximize an inven- 
tion’s usefulness.’! They favored free access to information to promote 
scientific advancement.'? Conversely, scientists seeking competing pat- 
ents might hold off announcing a discovery to verify their findings and 
prevent others from assailing their patent claims.’* Since this type of 
secrecy contradicts normal academic research, many scientists continue 
to resist withholding their discoveries, which weakens their patenting 
position.'* 

Despite this reluctance, the promise of vast profits’®* has influenced 
universities to increase their patent activities dramatically.*® University 
income from inventions increased 40% from 1992 to 1993.’” This rise 
coincides with increasing licensing agreements between academia and 
corporations.’** Unpatented technology either will ‘‘languish’’ or will 
fall out into the public domain without any hope of patent revenue for 
the university.'° 

As more university researchers and other inventors seek United States 
patents, they still must comply with the unique ‘‘first-to-invent’’ doc- 
trine that determines priority for conflicting claims to a patent.”° In 
contrast to the United States, almost all other nations of the world 


operate under a ‘“‘first-to-file’’ system. The first person to file in the 
appropriate patent office obtains priority in a patent claim, regardless 
of who is the actual inventor. Proponents of this system argue that it 
is more efficient and eliminates uncertainties concerning which claim- 
ant has priority. In contrast, advocates of the United States’ first-to- 
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States Patent and Trademark Office will grant the patent to the inventor who first 
conceives and reduces the concept to practice (or was diligent in reducing the concept 
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invent scheme argue that it is inherently more fair and also reduces 
the incentive to file spurious patent claims.2? The two houses of Con- 
gress have debated the issue,?? but have yet to change the American 
patent system to a first-to-file system. 

Recent international trade agreements have inflamed the battle be- 
tween patent systems. In particular, the General Agreement on Tariffs 
and Trade (GATT) mandates a change in United States patent law.” 
The pressure from industry on the United States government to har- 
monize its patent laws with the laws of other nations, however, may 
prove to be the final straw that will force the United States to adopt a 
first-to-file system.2* The World Intellectual Property Organization 
(WIPO), of which the United States is a member,”> drafted a treaty that 
requires such a change as part of an attempt to harmonize patent law.”® 
Although the Draft Treaty has not yet come into force,” American 
participation in the Treaty is vital to the American economy because 
investment in world markets is becoming a necessity for economic 
survival,?® especially if America wants to capitalize on its superiority 
in the area of developing technological ideas.*? Thus, a chief policy 
concern of Americans negotiating the WIPO treaty is to maintain the 
American competitive advantage in high technology, especially when 
considering the declining competiveness of American manufacturing 
industries as compared with Japan and other countries.*° Regardless of 
these policy concerns, however, the United States Patent and Trademark 
Office (PTO) has declared that it will continue to grant patents based 
on the date of invention.* 





21. See MacCordy, supra note 12, at 299-301. 

22. Patent Law Harmonization Act of 1992, H.R. 4978 and S. 2605, 102d Cong., 2d 
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Negotiations, Dec. 15, 1993, 33 I.L.M. 81 [hereinafter GATT]; See also Peter Blackman, 
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January 13, 1994, at 5. 

24. Alex Barnum, Proposed Treaty of Patents Under Fire, S.F. CHRon., Dec. 20, 1993, 
at B1. 
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from Alfredo Ilardi, Head, Industrial Property Law Information Section, Industrial Prop- 
erty Law Department, World Intellectual Property Organization (Feb. 23, 1995) (on file 
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While some of America’s leading industrialists advocate a change to 
a first-to-file system,*? other interest groups caution against such an 
allegedly drastic change in patent law, arguing that the system has 
operated successfully for over 150 years.** Universities are among those 
most actively opposing such a change.* Universities’ pressure on pro- 
fessors to patent their inventions, they say, only would increase under 
a ‘‘race to file’’ system because professors would need to file their 
inventions promptly to protect their patent rights.** Are they justified 
in their concern that a change in the United States filing scheme would 
seriously disrupt the intellectual culture of university-based scientific 
inquiry? 

This note addresses the universities’ concerns in the first-to-invent 
versus first-to-file debate. Part I presents the relevant patent priority 
laws. Part II discusses the arguments on both sides of the issue. Part 
III relates these arguments to universities. Part IV considers how the 
universities’ concerns are met by the WIPO Treaty, and proposes how 
these institutions might further protect their interests. 


I. Prioriry RULES FOR INVENTORS 


Although differences exist between. the patent laws of different coun- 
tries, the most important variation concerns the determination of pri- 
ority for patent claimants. While the United States maintains a first-to- 
invent rule, other countries follow the first-to-file rule. Since most 
countries have adopted the latter rule, WIPO is pressuring the United 
States to accept it as well. While negotiating this issue, the United 
States sought and achieved concessions of its own to protect some 
equitable concerns that may not be addressed by a first-to-file system.** 
This section discusses the United States first-to-invent system and the 
current first-to-file systems in general. It also considers attempts to 
harmonize the two on an international level. 


A. The United States Patent Law: First-to-Invent 


The first-to-invent rule has been part of United States patent law 
since Congress enacted section 102 of the Patent Act of 1836.°” Section 
102(g) embodies this rule, granting a person a patent unless: 


before the applicant’s invention thereof the invention was made 
in this country by another who had not abandoned, suppressed, 





32. Barnum, supra note 24, at B1. 

33. Charles R. B. Macedo, Note, First-to-File: Is American Adoption of the Interna- 
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36. See infra notes 138-151 and accompanying text. 

37. ROBERT A. CHOATE ET AL., CASES AND MATERIALS ON PATENT LAW INCLUDING TRADE 
SECRETS-COPYRIGHTS-TRADEMARKS 77 (3rd ed. 1987). 
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or concealed it. In determining priority of invention there shall 
be considered not only the respective dates of conception and 
reduction to practice of the invention, but also the reasonable 
diligence of one who was first to conceive and last to reduce to 
practice, from a time prior to conception by the other.** 


Thus, inventors must prove that they were the first to conceive the 
invention and the first to reduce it to practice.** If they were not the 
first actually to reduce the invention to practice, they must prove not 
only that they were the first to conceive it, but also that they were 
diligent in attempting to reduce the invention to practice at a time 
prior to another’s conception of it.*° 


B. First-to-File Rules 


All countries except the United States, the Philippines and Jordan 
employ a first-to-file priority rule.‘ Obviously, under a first-to-file 
system, the most important date is the filing date of the patent appli- 
cation. Courts normally would not turn to any prior dates of conception 
to decide priority. 

Under the European Patent Convention (EPC), an inventor may file 
a single patent application in one language that is subjected to a single 
examination by the European Patent Office (EPO).*? Although the EPC 
does not replace the patent systems of individual countries,** United 
States inventors could take advantage of this procedure by designating 
the EPO instead of individual countries in the application and, in effect, 
have a national patent in each European signatory country.** The 
European Community Patent Convention (ECPC),*° however, goes be- 
yond the former EPC by creating a unitary patent system for all Euro- 
pean Union (EU) countries. Patent processes under the ECPC would 
not be subject to the law of individual EU countries.** During the period 
of transition between the EPC and the ECPC, a patent applicant from 





38. 35 U.S.C. § 102(g) (1988). 

39. Vito J. DeBari, Note, Internationalization of Patent Law: A Proposed Solution to 
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an outside country (e.g., an American inventor) must decide whether 
to pursue a group of national patents, an EU patent, or both.*’ Either 
way, the date of filing the application determines the right of priority 
of the patent. Furthermore, article 4 of the Paris Convention for the 
Protection of Industrial Property, whose members include the United 
States, Japan and ninety-five other countries, also operates under this 
principle.** The Paris Convention currently controls for those seeking 
patents in other countries.*® In reality then, the American inventors 
already operate under a first-to-file system when pursuing patents 
outside its boundaries. 


C. International Harmonization 


The international agreements of GATT and the WIPO Treaty affect 
United States patent law to some degree. The premise on which these 
agreements are predicated is to reduce the barriers that inhibit inter- 
national trade and information exchange. For example, the Uruguay 
Round Agreements of GATT, which became United States law in 
December of 1994,°° mandates a change in section 104 of the United 
States Patent Act.®*' Previously, section 104 effectively discriminated 
against foreigners seeking United Siates patents,®* since foreign con- 
ception and reduction to practice could not be used to establish a date 
of invention in a conflict over patent priority.** While some (mainly 
Americans) deemed § 104 in its old form necessary to encourage 
American research and development,™ it actually may have impeded 





47. Id. 

48. Greenwald & Levy, supra note 25, at 677. 

49. Id. 

50. These amendments take affect one year after GATT takes effect in the United 
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53. K. Bradford Adolphson, First to Invent or First to File?; As the U.S. Considers a 
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growth into uncharted areas of science. American innovators may have 
been concentrating on obtaining American patents for foreign inventions 
instead of moving the technology beyond these inventions. Further- 
more, the elimination of discrimination toward GATT members under 
the amended § 104 is more equitable to foreign inventors because now 
they can compete for patents on equal footing with American inventors. 
United States investors needed such a concession to gain inroads into 
markets abroad. 

The United Nations (UN) organized WIPO specifically to investigate 
and harmonize the various forms of intellectual property law throughout 
the world. International harmonization of patent law under the WIPO 
Treaty would provide all countries with several advantages. First, it 
would reduce the transaction costs incident to obtaining patents, and 
it would reduce the costs of defending patents worldwide.* Second, 
harmonization would enhance enforcement of patent interests abroad 
and generally would simplify patent rules.5° Therefore, although the 
United States would have to concede its first-to-invent scheme under 
the treaty, it could take advantage of the benefits of harmonization. 

The United States proposed that any country wishing to keep a first- 
to-invent system could do so under the draft treaty. All eighty-six of 
the other countries represented at the Convention opposed the idea.*’ 
The United States contingent to WIPO, however, sought and obtained 
concessions for its agreement to abandon its priority rule. One such 
provision is a one-year grace period permitting early publication® by 
the inventor, as currently exists under United States law.** The WIPO 
Treaty also recognizes the doctrine of equivalents; under this doctrine, 
the patent examiner may look beyond the words of the application to 
determine the scope of the invention covered by the patent.®' This 
enables an inventor to enforce a patent against a broader range of later 
related inventions. Despite the provisions that seem to help university 
inventors, some academics still oppose harmonization and want to 
retain the established first-to-invent system. 


Il. FIRST-TO-INVENT V. FIRST-TO-FILE 


This section presents the arguments for each system as generally 
related to all affected parties including industry, independent inventors, 
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and universities. The particular effects on universities are discussed in 
the following section. 


A. The Advantages of First-to-Invent 


James Chandler, director of the Computer Law Program at George 
Washington Law Center, argues, ‘‘[AJny system preserving the rights 
of someone who isn’t the first to invent is of dubious constitutional- 
ity.’’®> He argues from the constitutional text that the right to patent 
an innovation should belong to the one who first invented it, not the 
one who won the race to file the invention with the PTO. The framers 
of the United States Constitution unanimously adopted the Patents and 
Copyright Clause without debate, thus shedding no light on the original 
intent of the framers.®* They adopted the Clause in light of seventeenth- 
century England’s Cases of Monopolies® and Statutes,®’ which did not 
explicitly restrict patent grants to only the true and first inventors. 
Since the time of the framers, the goal of patent legislation has been 
to balance the advantages of the patent incentive with the disruptive 
effect of monopolies that contravenes an economically efficient free- 
enterprise system. This goal could continue within a first-to-file sys- 
tem. 

Despite Chandler’s constitutional argument, the PTO currently issues 
patents to those who may not be the true inventors. For example, 
patents are not granted if the inventors do not have independent 
corroboration for their inventions.”° A general allegation by an inventor 
as to the date of invention is not sufficient for the PTO to grant an 
invention. The inventor must show facts in the form of exhibits accom- 
panying the affidavit or a declaration.” Another person could, therefore, 
patent the discovery of one who invents first if the former shows proper 
documentation and the latter merely alleges the discovery. Additionally, 
the PTO does not grant patents to foreign inventors who fall within 
section 104 of the Patent Act.”? A foreign scientist who invents first 
may be discriminated against in favor of an American scientist who 
invents later. Furthermore, a foreign patent recipient operating under 
a first-to-file system may not be the true inventor. Section 365(a) gives 
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priority to the national application filed first.”* Thus, the PTO could 
grant a United States patent to one who filed first in a foreign country 
as opposed to the true inventor. These three possibilities offer evidence 
that the United States system does not always grant a patent to the one 
who first invents. 

Under a first-to-file system, to be sure, a more distinct possibility 
exists of someone patenting a discovery of the true inventor if the 
former beats the latter to the patent office.’”* Inventors also may not 
have the time to calculate the commercial viability of an invention 
before determining whether to spend time and money on a patent 
application. Under a first-to-file system they cannot delay in filing their 
patent applications or they will expend valuable resources unnecessarily 
in the process.’5 

But these undeniable consequences of a first-to-file system do not 
undermine its unconstitutionality. Considering the constitutional pur- 
pose of encouraging the ‘‘Progress of Science,’’® granting a patent to 
one who first discloses the invention to the public may be just as 
reasonable as granting a patent to one who first invented.”” Considering 
the interests of experts in the inventor’s field and those of the general 
public who will benefit from the expedient use of the invention, a first- 
to-file system is both equitable and consistent with the requirements of 
the Constitution. 

Quite apart from constitutional arguments, some critics of the first- 
to-file system argue that the volume of filings will increase dramatically. 
Specifically, this might lead to an increase in filings that may lack 
merit. Under a first-to-file system, however, applications still must meet 
the- general patentability requirements before the PTO will grant the 
patent.’* Critics of the first-to-file rule further argue that such a system 
would necessitate more filings to protect fully one’s invention as its 
potential uses evolve and fully develop.”? Some experts counter that 
many first-to-file countries, including Germany, do not have an exces- 
sively high number of patent applications,®° and that Japan’s exorbitant 
number of applications is due largely to its incremental approach to 
filing patent claims.®* 
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Furthermore, critics add that under a first-to-file rule, American 
inventors would lose the filing race to other countries that have lived 
under this rule for many years. These countries, they say, are well 
adapted to filing applications quickly and efficiently. The Japanese are 
particularly advanced in this regard with 25,000 to 50,000 patent filers* 
and computerized systems for instant transmission of applications.® In 
response, it can be said that an extensive United States filing system 
already is operating and is very capable of handling some increase in 
filings. The current first-to-invent system still requires an inventor to 
file an application to patent an invention. Filings now determine the 
vast majority of interference proceedings.* 

Some patent lawyers, whose livelihood depend on patent interfer- 
ences, are among the harshest critics of the first-to-file system, since it 
may reduce the complexity, and thus, the cost, of litigating claims 
under the first-to-invent system.*° One expert argues that the average 
impact of a switch to a first-to-file system on each practitioner who 
does a great deal of interference work would be $25,000 per year. 
This group, however, includes only a handful of attorneys, and the 
increase of patent work overseas could offset their loss in income. 
Furthermore, the reduction of costly interferences would attract poten- 
tial investors to finance patents.*” Most importantly, the patent system 
exists to encourage the progress of science, not to enrich lawyers. 

A more legitimate complaint of the patent bar is that a first-to-file 
system would increase the likelihood of malpractice suits against patent 
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attorneys who fail to file promptly.® Diligence in investigating the 
validity of a claim would not be a defense, since it is not a factor in 
determining the priority of an invention.*® Since the other countries 
operating under a first-to-file system are not as litigious as the United 
States, they have not been faced with this problem. Perhaps malpractice 
insurance” or an immediate provisional filing®’ system could handle 
this dilemma. In any event, the client would be better off overall with 
reduced interference costs. 


B. The Advantages of First-to-File 


Supporters of the first-to-file system include most of corporate Amer- 
ica, the National Association of Manufacturers, the International Prop- 
erty Organization,” and the Intellectual Property Law Section of the 
ABA.” They note that the rest of the world operates successfully on a 
simpler and more efficient system. While some may claim that the first 
person to invent is often not the first to apply for a patent, the truth 
is that the United States currently operates under a de facto first-to-file 
system because more than 99.9% of patent applications raise no dispute 
as to the identity of the inventor. A rebuttable presumption exists that 
the date of the application is the same as the date of the invention.” 
Additionally, United States inventors with commercial interests abroad 
now must play the first-to-file game with respect to those countries in 
which they wish to obtain a foreign patent.*” A first-to-file system at 
home would encourage early filings worldwide.® 

First-to-file systems also offer a faster and:more cost-effective means 
to determine patent priority. Under the first-to-invent rule, interference 
proceedings require investigating the date of conception, the date of 
reduction to practice, and whether the first to conceive acted diligently 
to reduce the invention to practice. This often involves searching 
through countless notebooks and other records, thus dramatically in- 
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creasing the cost of litigation. Conversely, the first-to-file system 
offers a simple and relatively inexpensive basis for determining prior- 
ity.’ It also encourages inventors to file patents earlier, disclose their 
findings sooner, and thus, speed the progression from idea to finished 
product.’ 

In addition, the first-to-file system increases the certainty that once 
a patent is issued, it will withstand legal challenges because of a fixed 
date of priority.*°* Whether the inventor is a big or small entity, the 


certainty of one’s proprietary rights is critical to finding out the real 
value of the patent.’ 


C. Individual Inventor Concerns 


The United Inventors Association of the United States is a leading 
critic of the first-to-file rule, claiming that such a race to file patents 
benefits large corporations solely.1°* Small investors with limited re- 
sources argue that they need time to develop and prove to potential 
investors that their inventions are worthy of the investor’s largesse.'%* 
Consequently, any delay in filing could further the corporate economic 
espionage that has already given rise to costly litigation.’ Thieves, 
they say, could claim a patent in the interim between the invention’s 
formation and the patent filing. 

Inventors have complained that the PTO already has become a large 
revenue raiser as it charged $3,750 in 1992 for the average patent 
application, up from $165 in 1981.*°° These costs often pale in com- 
parison to lawyer fees for drafting and defending patents. Only two 
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percent of all patents are successful enough to repay just the legal costs 
and fees over the seventeen-year life of the patent.’ Small entities fear 
that an increase in national filings for each invention, coupled with 
foreign application filings, would further inundate them in the patent- 
ing process. 

Low-fee provisional filings would provide inventors with enough 
time to finance their ventures and determine their potential validity.‘ 
They could also take advantage of an expanding world market and 
create more economic use of their patents. Furthermore, a first-to-file 
system would spare inventors much of the expensive and rarely suc- 
cessful litigation surrounding complex interference proceedings.'” 

Independent of the priority rules debate, options are available to 
alleviate some of the financial burden on small entities. First, the PTO 
could subsidize small investors with public funds.'* Small entities also 
could join self-help groups that offer advice on patenting. With at least 
480 such organizations in the United States and Canada, most investors 
adequately can obtain low-cost advice relating to their patenting con- 
cerns.'"* 


II]. UNIVERSITIES AND PRIORITY RULES 


Some academics claim that they will be slighted under a first-to-file 
system and that they have been underrepresented in voicing their 


concerns in the priority debates. Edward MacCordy, who represented 
university researchers in the Advisory Commission on Patent Law 
Reform, resigned from the Commission after it did not allow him to 
publish a dissent to the report.'** MacCordy champions the position 
that the United States should not change to a first-to-file system.'"® He 
argues that the worry of racing to file an invention with the PTO will 
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impair the free flow of research information in a university environ- 
ment.’’”? On the whole, however, universities’ inventors should benefit 
from the first-to-file system. The university point of view parallels the 
concerns of small entities because their respective resources are limited. 
Both interest groups should take advantage of the reduction in total 
patenting costs that will result from fewer interference proceedings. 


A. Universities and Patents: The World of Commercialization 


On its face, the patent system grants an entity the exclusive right to 
use an invention in a monopolistic fashion for a limited period of time. 
This appears to run counter to the ideals of those in the research 
community who seek to promote technological advancement through 
freedom of access for all investigators.* The stated constitutional 
purpose of patents, moreover, is to promote the progress of science.'"® 
Courts thus far have articulated two ways in which patents promote 
scientific progress. First, the possibility of obtaining a monopoly through 
patentable inventions gives an incentive to invest in research.’?° Second, 
the patent system promotes disclosure that enhances the general public 
knowledge.'”? 

The dilemma of reconciling the profit-maximizing perspective with 
the information-diffusing perspective has engulfed universities in recent 
years. University scientists traditionally have opposed patenting their 
inventions because unimpeded sharing of discoveries among one’s peers 
in science ‘‘is functionally necessary[,] ... for otherwise parts of 
scientific theory would be removed from the public domain and thereby 
the advancement of science would be hindered.’’!? Traditionally, aca- 
demics have eschewed direct economic gain, relying on peer recogni- 
tion to stimulate their inventive impetus.’”° 

Now, however, universities look beyond the bare discovery to the 
commercial rewards of an invention. If a university does not patent an 
invention, another entity may collect hefty royalties from a submarine 
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patent.'** Large academic centers support the expanding partnership 
between industry and universities.’2° The impact of this nation’s uni- 
versities on the commercial world is felt particularly in the field of 
biotechnology, in which the United States is a world leader.’ Univer- 
sities increasingly use commercial patents and their ensuing licenses 
to offset dwindling federal grant funding.’?”? For example, Columbia 
University’s annual revenues from patents and licenses have risen from 
$14 million in 1992 to $21 million in 1993.18 

Scientists with extraordinary capabilities are now the direct benefi- 
ciaries of patents and have real stakes in the economic success of the 
patent.'2° Universities also have been home to technology-transfer pro- 
grams that are vital to publicly funded research.'*° If a university can 
benefit from its own commercialism, then it should have to play by 
the appropriate rules—that is, the rules by which industry plays. 


B. The Universities’ Perspective in the Priorities Debate 


Lack of resources, however, still constrains universities more than it 
constrains corporations. Small universities and colleges are particularly 
vulnerable, since they often lack any substantial corporate sponsorships. 
Limited resources restrict these universities just as they restrict small 
entities. Volunteers and students, who are not under profit-making 
pressures, often assist academics. Their academic goals might not 
coincide with the commercial viability of their work. Faculty members 
themselves often are slow to report patentable inventions, and their 
institutions may delay the follow-up.** 

Academia is supposed to prosper in an environment in which people 
readily exchange information. Consequently, university labs, due to 
their open academic nature, are more exposed to acts of corporate 
espionage than are industrial labs. **? Some fear that a first-to-file system 
would encourage such activity and chill the free sharing of ideas and 
research.'** Competing foreign corporations could find universities easy 
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prey for patent flooding, that is, the patenting of slight variations of 
someone else’s proprietary technology.'* 

Although these dangers currently may exist in foreign patent filing 
systems, appropriate safeguards may prevent this.’** Universities also 
would benefit considerably from the efficiency and certainty offered by 
the first-to-file rule. Reduced interference costs could enable them to 
file more patents. In addition, encouraging prompt patent filings pro- 
motes the overall growth of scientific knowledge. If an academic is 
researching in a competitive field in which the PTO frequently issues 
patents, the academic has an incentive to protect the invention quickly. 
Otherwise, someone else could claim and file the patent in the interim 
between when the academic invents and files that invention. Univer- 
sities should keep up with the latest patent filings not only to protect 
their own patent interests but also to keep pace with the latest inno- 
vations in technology. This would enable them to increase their knowl- 
edge in their particular fields. Of course, academics can opt not to 
patent their inventions, choosing instead to ‘‘embody the ideal of 
disinterested research.’’*** In the real world, however, competition for 
vital research funding will supersede this outdated expectation. **’ 


IV. UNIVERSITY SURVIVAL IN A FIRST-TO-FILE SYSTEM 


Universities are well-equipped to prosper in a first-to-file system and 
should prosper more than in the present first-to-invent system. Aca- 
demia in Europe and the rest of the world has operated under a first- 
to-file system for many years. The WIPO Treaty also contains some 
provisions of which universities could take advantage. The Clinton 
administration has asked that the conference to conclude the draft of 
the WIPO Treaty be deferred until the United States receives something 
of value in return for its agreeing to use a first-to-file system.'** Several 
such concessions already have been negotiated successfully, including 
a twelve-month grace period. Most importantly, university officials 
could properly manage technological developments in the lab so they 
could file patent applications as soon as possible.’ 
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A. Grace Period 


The university hierarchy often pressures academics to publish their 
findings. In the United States, researchers typically publish their dis- 
coveries first, and file for a patent later.’*° Under first-to-file systems 
lacking a grace period, these inventors would lose their patent rights 
because they must first officially publish with the patent office.‘** Some 
have suggested that publication in a peer-reviewed journal could act 
as a form of notice, thus meeting the purpose of filing.’ 

United States negotiators successfully obtained more encompassing 
protection from the Europeans and Japanese in the WIPO Treaty by 
securing a twelve-month grace period from the point of discovery of 
the invention.'** The grace period permits the inventor to disseminate 
research results within one year of filing a patent application for the 
discovery.'** The grace period also protects the inventor’s rights if a 
third party publishes a disclosure of the same invention within one 
year of the filing of the original inventor’s application.'*® 


B. Reduction in Filing Costs 


The Advisory Commission on Patent Law Reform also conditioned 
United States adoption of the WIPO Treaty on a provisional patent 
application procedure.'** Patent filing costs may discourage academics 
from filing promptly because they may want to further verify their 
findings before investing in a patent. They also may need time to secure 
adequate financing. A low-fee provisional application would allow an 
applicant one year to meet the full requirements of the regular appli- 
cation.'*”? Hence, inventors could afford to file at every step of devel- 
opment as long as they file the final application in time.’ 

Without harmonization, universities have been reluctant to file abroad 
due to filing costs. Simply translating a patent application into another 
language costs about $4000.'*° The Japanese have agreed, however, to 
allow initial patent filings in English if the United States adopts a first- 
to-file system.'*° The option of filing one patent for EU countries also 
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alleviates translation costs and multiple filings in those European coun- 
tries. Previous German patent office fees totaling $30,000 indicates why 
costs prevented financially-strapped universities from filing in Eu- 
rope.'*' The WIPO Treaty could offer universities an opportunity to file 
throughout the world at a considerably reduced cost. 


C. Managing University Discoveries for Future Patentable Use 


Universities can develop research guidelines that can facilitate trans- 
forming their technological achievements into patentable products. In 
particular, they should set specific standards of conduct for foreign 
researchers in United States laboratories and establish other measures 
to ensure reciprocal access.** The National Research Council has con- 
cluded that the United States government should consider developing 
a cooperative technological strategy with industry, giving special atten- 
tion to the unique contributions made by small entrepreneurial firms 
and research universities.‘** Additionally, individual engineers and 
scientists should familiarize themselves with what constitutes a pat- 
entable discovery and with the process of obtaining a patent.'** Aca- 
demics also should take full advantage of technology transfer programs 
and self-help groups organized for small entities. Coordination of uni- 
versity activities promotes efficiency in scientific developments, but 


this may hinder some of the individualism and independence that has 
traditionally been a feature of university research.'*> Nevertheless, uni- 
versity officials can induce maverick professors to patent their discov- 
eries promptly by rewarding them for a patented invention. 


CONCLUSION 


Since the Patent and Trademark Office operates under a de facto first- 
to-file system already, a de jure change to the system would not 
drastically affect the current patent process. Reduction in costs because 
of less complex interference procedures would be the biggest impact. 
Additionally, inventors would applaud the speed and certainty available 
in a first-to-file system. This priority rule would encourage inventors 
to file quickly for fear of losing their invention.’** Prompt disclosure 
of discoveries clearly promotes technological development through 
speedy dissemination of ideas throughout the scientific community. 
Perhaps Canada provides the best indicium of how the United States 
would react to such a system. Canada recently converted to the first- 
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to-file rule and the academic scientific community has responded pos- 
itively to the change.'*” The adverse effects that critics of the first-to- 
file system predicted have not materialized. 

Universities may have the most to gain if the United States switches 
from the current first-to-invent rule. This country can ill afford to 
become entangled in multimillion dollar interference litigation. This 
system seriously devalues a validly issued patent because some uni- 
versity patent holders may not be able to defend it adequately. Inter- 
national harmonization also gives universities an opportunity to use 
their patents in remote markets that were previously impregnable due 
to foreign patent law discrimination or outlandish filing costs. The 
WIPO Treaty additionally contains the pro-academic provisions of a 
twelve-month grace period and low-fee provisional applications. 

If the United States does not harmonize, filings in other countries 
will remain unrealistic and unattainable for inventors operating under 
limited budgets. Furthermore, foreign inventors may claim patents in 
discoveries previously reserved for domestic researchers because GATT 
terminates foreign discrimination previously tolerated under section 
104 of the Patent Act. The scientific community must realize that much 
of the informality that previously existed in international science will 
be replaced by more formal arrangements, thus providing a basis for a 
fairer and more productive international system of research.'** The ever- 


increasing university-corporate union necessitates such formal agree- 
ments and signifies a growing commercial presence in university-based 
research. Since the patent is a prominent commercial tool in this 
relationship, university inventors are involuntarily connected to the 
commercial world. Consequently, corporate America and American 
universities should work together to ensure that the first-to-file system 
will work for all inventors, regardless of their financial capabilities. 
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PROTECTING THE STUDENT: A CRITIQUE OF 

THE PROCEDURAL PROTECTION AFFORDED 

TO AMERICAN AND ENGLISH STUDENTS IN 
UNIVERSITY DISCIPLINARY HEARINGS 


INTRODUCTION 


In Osteen v. Henley,’ a student was expelled from Northern Illinois 
University for assaulting another student. At his expulsion hearing, he 
was denied the right to have an attorney argue his case and to cross- 
examine the witnesses against him. The Seventh Circuit upheld a lower 
court opinion that found no fault with the process. In doing so, the 
Seventh Circuit was in perfect accord with a host of decisions on the 
same question asked by English and American courts in recent years. 
This note argues that Osteen and its predecessors ought to be reconsid- 
ered. 

A student has much to lose from an erroneous disciplinary conviction. 
If an American university expels a student, other universities have the 
right to know the reasons for the student’s dismissal.? Even if the school 
did not expel the student, a transfer applicant may have to inform 
schools of any involvement in disciplinary proceedings.* Universities 
on both sides of the Atlantic often refuse to accept expelled students 
or students with past disciplinary records.‘ Further, expelled students 
often receive lower pay than students with degrees,> and the stigma 
from a conviction can cause emotional distress.* Adequate procedural 
protection helps safeguard these substantive interests. 

More importantly, however, adequate procedural safeguards also pro- 
tect the intrinsic values associated with disciplinary hearings. A hearing 
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with fair procedures is ‘‘a valued human interaction in which the 
affected person experiences at least the satisfaction of participating in 
the decision that vitally concerns her, and perhaps the separate satis- 
faction of receiving an explanation of why the decision is being made 
in a certain way.’” A fair disciplinary proceeding also protects a 
student’s ‘‘value of autonomy of controlling the events that affect [him 
or her] ... and the self respect that comes with it.’’® We value 
participation because we believe that it can bring about a different 
outcome. Further, the appearance of a fair hearing generates in a student 
“‘the feeling . . . that justice has been done.’” 

This note argues that the principles of natural justice animating 
English procedural law as well as the due process jurisprudence that 
plays the same role in American law both should be interpreted to 
protect the intrinsic values associated with a fair disciplinary hearing. 
This approach demands that students facing expulsion or suspension 
should be afforded, at a minimum, an impartial adjudicator, adequate 
notice, and a hearing in which counsel is able to defend them through 
cross-examination. 

Part I of this note surveys the procedural rights’® that American courts 
have afforded university students in formal disciplinary proceedings." 
Part II performs the same analysis for English students. Part III suggests 
the appropriate level of procedural protection that American and Eng- 


lish students should receive in university disciplinary proceedings. 


I. PROCEDURAL DUE PROCESS RIGHTS AFFORDED TO AMERICAN STUDENTS 


A. Constitutional Framework 


The due process clause of the Fourteenth Amendment potentially 
affords public’? university students rights in disciplinary hearings when 
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it forbids the ‘‘state [to] deprive any person of life, liberty, or property, 
without due process of law.’’!* Public universities’ disciplinary tribunals 
are considered arms of the state, thus satisfying the due process clause’s 
state action requirement.’* Although public university students also 
could argue under contract principles when they seek review of the 
procedures used in their disciplinary hearings, these students usually 
concentrate on due process issues.*® 

Courts typically employ the two part test set out by the Supreme 
Court in Board of Regents v. Roth*® (the ‘‘Roth Test’’) when reviewing 
student disciplinary hearings for procedural fairness.’’ 


1. Step 1 of the Roth Test 


First, a court must determine whether the university has impinged 
upon a student’s ‘‘property’’ or ‘‘liberty’’ interests.** Property interests 
normally are created by ‘‘an independent source such as state statutes 
or rules entitling the citizen to certain benefits.’’*® In Goss v. Lopez,” 
for example, the Court found that a property interest in attending a‘ 
high school had been created by an Ohio statute”! that provided a free 
education for all residents between the ages of five and twenty-one.” 
Further, to have a property interest, a person must have a legitimate 
claim of entitlement to it, rather than an ‘‘abstract desire’’ for it or a 
‘‘unilateral expectation’’ of it.2* A university student has more than a 


‘unilateral expectation’’ that the student will receive a degree. By 
accepting tuition, and in return offering instruction, the university 
forms a contract with the student.”* If the expectation were unilateral, 
the university would not have enrolled the student at all.” 





13. U.S. Const. amend. XIV. 

14. See, e.g., Dixon v. Alabama, 294 F.2d 150 (5th Cir.), cert denied, 368 U.S. 930, 
82 S. Ct. 368 (1961) (‘Whenever a governmental body acts so as to injure an individual, 
the Constitution requires that the act be consonant with due process of law.’’). 

15. Audrey Wolfson Latourette & Robert D. King, Judicial Intervention in Student 
University Relationship: Due Process and Contract Theories, 65 U. Det. L. Rev. 199, 230 
(1988). 

16. 408 U.S. 564, 569-72, 92 S. Ct. 2701, 2705-07 (1972) (Respondent, a former 
assistant professor at Wisconsin State University Oshkosh, brought an action claiming 
deprivation of his Fourteenth Amendment rights, alleging infringement of his procedural 
due process rights because the university failed to advise him of the reason for its 
decision). 

17. See, e.g., Jaska v. Regents of Univ. of Mich., 597 F. Supp. 1245 (E.D. Mich. 
1984), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); Hart v. Ferris State College, 557 
F. Supp. 1379 (W.D. Mich. 1983). 

18. University disciplinary proceedings never threaten a student’s interest in life. 

19. Goss v. Lopez, 419 U.S. 565, 572-3, 95 S. Ct. 729, 735 (1975). 

20. 419 U.S. 565, 95 S. Ct. 729 (1975). 

21. Id. at 573-74, 95 S. Ct. at 735-36 (citing OHIO Rev. CopE ANN. §§ 3313.48, 
3313.64). 

22. Id. at 573, 95 S Ct. at 735. 

23. Roth, 408 U.S. at 577, 92 S. Ct. at 2709. 

24. See, e.g., Behrend v. State, 379 N.E.2d 617, 620 (Ohio Ct. App. 1979) (When a 
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Liberty interests subject to the protection of due process are present 
‘‘where a person’s good name, reputation, honor or integrity is at stake 
because of what the government is doing to him.’’?6 The Supreme Court 
in Paul v. Davis?’ reasoned that the language, ‘‘because of what the 
government is doing to him,’’ referred to the fact that ‘‘the governmental 
action in that case deprived the individual of a right previously held 
under state law,’’or ‘‘significantly altered [an individual’s] status as a 
matter of state law.’’?® The Court in Paul explained that the stigma of 
the high school student’s suspension in Goss v. Lopez implicated a 
liberty interest because it was accompanied by deprivation of a property 
right under state law.” Further, the Court in Paul noted that Consti- 
neau’s legal status had changed in Wisconsin v. Constineau.*° In that 
case, the chief of police, without hearing or notice to the appellee, 
caused to be posted a notice in all retail liquor outlets in Hartford, 
Connecticut that sales of liquor or gifts of liquors to appellee were 
forbidden for one year.*’ Constineau’s legal status changed when he 
lost his right ‘‘to purchase or obtain liquor in common with the rest 
of the citizenry.’’*? The Court held that the label or characterization 
given an individual by the posting of such a notice while a mark of 
serious illness to some, is to others such a stigma or badge of disgrace 
that procedural due process requires notice and an opportunity to be 
heard.** Similarly, students in universities have their legal status altered 
in many respects when they are expelled or suspended from school. 
For example, after they are expelled they cannot apply to other uni- 
versities on the merits of their university applications.** In short, courts 
first must determine whether students have property or liberty interests 
as defined under state law. 





student enrolls in a college or university, pays his or her tuition and fees, and attends 
such school, resulting relationships may reasonably be construed to be contractual in 
nature.). 

25. See Picozzi, supra note 2, at 2137. For examples of lower federal courts finding 
that university students have protected property interests in student disciplinary hearings 
see infra Sec. I(B)(2). 

26. Roth, 408 U.S. at 573, 92 S. Ct. at 2707 (quoting Wisconsin v. Constantineau, 
400 U.S. 433, 437, 91 S. Ct. 507, 510 (1971)). 

27. 424 U.S. 693, 96 S. Ct. 1155 (1976) (Petitioner’s distribution of a flyer of active 
shoplifters with respondent’s name in it did not deprive respondent of any ‘‘liberty’’ or 
‘‘property’’ interests secured under the Due Process Clause of the 14th Amendment.). 

28. Id. at 708, 96 S. Ct. at 1164. 

29. Id. at 710, 96 S. Ct. at 1165. (‘Ohio law conferred a right upon all children to 
attend school.’’). 

30. 400 U.S. 433, 91 S. Ct. 507 (1971). 

31. Id. at 435, 91 S. Ct. 509. 

32. 424 U.S. at 708, 96 S. Ct. at 1164. 

33. 400 U.S. at 437, 91 S. Ct. 510. 

34. See Picozzi, supra note 2, at 2139. For examples of lower federal courts finding 
that university students have protected liberty interests in student disciplinary hearings 
see infra Sec. [(B)(2). 
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2. Step 2 of the Roth Test 


If a person’s procedural violation claim survives the first part of the 
Roth test, a reviewing court must determine how much process is due 
to the student. Courts determining the quantum of process* required 
in a student disciplinary hearing typically balance the factors listed in 
Mathews v. Eldridge: 


First, the private interest that will be affected by the official action; 
second, the risk of erroneous deprivation of such interest through 
the procedures used, and the probable value, if any, of additional 
or substitute procedural safeguards; and finally, the Government’s 
interest, including the function involved and the fiscal and ad- 
ministrative burdens that the additional or substitute procedural 
requirement would entail.* 


On the side of the individual, a court must assess the importance of 
the individual liberty or property interest at stake and the extent to 
which the requested procedure may reduce the possibility of erroneous 
decision-making. On the other side of the balance, the court must assess 
the governmental interest in avoiding the increased administrative and 
fiscal burdens that result from increased procedural requirements.*’ 


In short, lower courts interpreting Supreme Court precedent have 
determined that courts reviewing university disciplinary proceedings 
first must determine a student’s due process interests, and second must 
determine the amount of process due to the student. 





35. Courts typically focus on the procedural elements enumerated in Goldberg v. 
Kelly, 397 U.S. 254, 267-71, 90 S. Ct. 1011, 1020-22 (1970), which include the opportunity 
to be heard in a meaningful manner, adequate and timely notice, the right to confront 
and cross examine witnesses, and the right to retain counsel. 

36. 424 U.S. 319, 335, 96 S. Ct. 893, 903 (1976). Lower federal courts have typically 
balanced the factors listed in Eldridge in their reviews of university disciplinary hearings. 
See, e.g., Gabrilowitz v. Newman, 582 F.2d 100, 105 (1978) (‘‘Because of the lack of 
compelling precedent, we apply the traditional due process balancing test as delineated 
by the Supreme Court in Mathews v. Eldridge.’’); Hart v. Ferris State College, 557 F. 
Supp. 1379, 1387 (W.D. Mich. 1983) (‘‘The criteria which determine the parameters of 
procedural due process were stated by the Supreme Court in Mathews v. Eldridge.’’). 

37. See James W. McMasters, Comment, Mediation: New Process for High School 
Disciplinary Expulsions, 84 Nw. U. L. REv. 736, 754 (1990). 

Unquestionably, there are burdens to invoking extensive trial procedures in an 
expulsion hearing conducted by a school tribunal. First, there would be the 
cost of the time for the school officials to acquaint themselves with the new 
required trial-type procedures. Second, school officials’ loss of control over the 
expulsion procedure when they must function under legal standards is also a 
cost of requiring additional procedures. Third, if the student is allowed counsel, 
there is the additional cost imposed for the school to obtain counsel. 
Id. 

38. See, e.g., Jaska v. Regents of Univ. of Mich., 597 F. Supp. 1245 (E.D. Mich. 
1984), aff'd per curiam, 787 F.2d 590 (6th Cir. 1986); Hart v. Ferris State College, 557 
F. Supp. 1379 (W.D. Mich. 1983). 
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B. Procedural Due Process Interests Implicated In Student 
Disciplinary Hearings 


1. Supreme Court Determinations 


The Supreme Court has yet to employ the first part of the Roth test 
to determine whether university students have a property or liberty 
interest in the continuation of their education. In Regents of the Uni- 
versity of Michigan v. Ewing,*® Scott Ewing was dismissed from a 
combined undergraduate-medical school program for failing to receive 
an adequate score on an examination. The Court merely assumed that 
Ewing had a property interest in his studies,*° and held that even if he 
did, the decision to dismiss the respondent was not arbitrary and 
capricious, and thus, did not violate his substantive due process rights.*" 
The Court held that the narrow avenue for the judicial review of the 
substance of academic decisions precluded any conclusion that the 
decision was a substantial departure from accepted norms.‘? 

In the disciplinary context of Goss v. Lopez,*® however, the United 
States Supreme Court held that high school students** have property 
and liberty interests in their education.*® Ohio law guaranteed Lopez a 
free public education,** and the Court held that the State could not 
withdraw this property interest without fundamentally fair procedures 
to determine whether misconduct had occurred.*’ Further, the students 
had a liberty interest in not allowing the school to take away their 
names or good reputations without fair procedures.** A suspension 
charge ‘‘could seriously damage the students’ standing with their fellow 
pupils and their teachers as well as interfere with later opportunities 
for higher education.’’*® The Court held, ‘‘At the very minimum ... 
students facing suspension . . . must be given some kind of notice and 
be afforded some kind of hearing.’’®° 


2. Lower Court Determinations 


Lower courts interpreting Goss have extended the Court’s analysis 
and have held that public university students have property and liberty 





39. 474 U.S. 214, 106 S. Ct. 507 (1985). 

40. Id. at 223, 106 S. Ct. at 512. 

41. Id. at 227, 106 S. Ct. at 514. 

42. Id. 

43. 419 U.S. 565, 95 S. Ct. 729 (1975). 

44. Public high school students differ from public university students in that high 
school students typically have a guaranteed right to a free education under state statutes. 

45. 419 U.S. at 572-576, 95 S. Ct. at 735-736. 

46. Id. at 573-74, 95 S. Ct. at 735-36 (citing Onto Rev. Cope ANN. §§ 3313.48, 
3313.64). 

47. Id. at 574, 95 S. Ct. at 736. 

48. Id. at 574-75, 95 S. Ct. at 736. 

49. Id. at 575, 95 S. Ct. at 736. 

50. Id. at 579, 95 S. Ct. at 738. 
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interests in their education. In Albert v. Caranova,™ the Second Circuit 
stated that, for the purposes of a 42 U.S.C. § 1983 action, students 
suspended without a hearing were deprived of protected liberty inter- 
ests. Similarly, in Stoller v. College of Medicine,** the Middle District 
of Pennsylvania held that an expelled medical student had a property 
interest in continuing her education. In the Sixth Circuit, the Western 
District of Michigan held, ‘‘It is undisputed that the threat of suspension 
or expulsion implicates plaintiff’s [college student’s] property and lib- 
erty interests in public education and reputation.’’** Finally, the Tenth 
Circuit held, 


[W]e have no difficulty in concluding that in light of Goss, 
where the Supreme Court recognized a property right in public 
school students that certainly such a right must be recognized to 
have vested with [the university student], and the more promi- 
nently so in that she paid a specific separate fee for enrollment 
and attendance... .’’™ 


Further, federal courts have recognized that university students have 
other interests that qualify as property or liberty interests under the 
due process clause. In Martin v. Helstad,** for example, a law school 
applicant’s acceptance was revoked after the school determined that he 
failed to disclose fully the circumstances of a criminal conviction. The 
District Court held that the applicant had a property interest in his 
acceptance that could not be taken away without some measure of due 
process.*° Thus, despite a lack of Supreme Court precedent, lower 
courts have had no difficulty finding that public university students 
have protected property and liberty interests. 


C. Procedural Protection Afforded to American Students in the 
Judicial Review of University Disciplinary Proceedings 


1. Procedural Protection Mandated by the Supreme Court 


While the Supreme Court never has employed the second part of the 
Roth test to determine the amount of process due to students in 
disciplinary proceedings, the Court has recognized that the procedural 
requirements of due process may be satisfied by something less than a 
trial-like proceeding in academic challenge cases. In Board of Curators 





51. 824 F.2d 1333, 1338 n.6 (2d Cir. 1987). 

52. 562 F. Supp. 403, 412 (M.D. Pa. 1983), aff'd without opinion, 727 F.2d 1101 (3d 
Cir. 1984). 

53. Hart v. Ferris State College, 557 F. Supp. 1379, 1382 (W.D. Mich. 1983). 

54. Gaspar v. Bruton, 513 F.2d 843, 850 (10th Cir. 1975). 

55. 578 F. Supp. 1473 (W.D. Wis. 1983). 

56. Id. at 1482. 
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of University of Missouri v. Horowitz,*” a medical student was denied 
permission to graduate after several tiers of evaluators concluded that 
she did not possess the requisite skills needed to perform surgery. 
Although the medical school never gave the student a formal hearing 
to rebut charges of incompetence, the Supreme Court found no violation 
of due process. ‘‘A school,’’ the Court noted, ‘‘is an academic institu- 
tion, not a courtroom or administrative hearing room.’’** A university, 
therefore, must have greater flexibility in fulfilling the dictates of due 
process than a court or administrative agency. The Court concluded 
that when the school’s procedures permit a meaningful exchange be- 
tween officials and student and are designed to safeguard against an 
erroneous evaluation of the student’s skills, judicial intrusion into 
academic decision making should be avoided.** 

Yet, Horowitz concerned evaluating the academic fitness of a student. 
The Supreme Court noted in dictum: 


The need for flexibility is well illustrated by the significant dif- 
ference between the failure of a student to meet academic standards 
and the violation by a student of valid rules of conduct. This 
difference calls for far less stringent procedural requirements in 
the case of an academic dismissal. 


The dictum clearly implies that disciplinary proceedings require more 
stringent procedural protection than academic evaluations, even though 
the effects of an adverse decision on the student may be the same. 
Yet, this inference may not hold, as the Court has afforded students 
low levels of procedural protection in grammar and high school cases, 
even though significant interests were at risk. In Ingraham v. Wright,®, 
for example, the Supreme Court held that due process does not require 
notice and a hearing prior to the imposition of corporal punishment in 
public schools because the practice is authorized and limited by the 
common law.® The Court noted, ‘‘Because it is rooted in history, the 
child’s liberty interest in avoiding corporal punishment while in the 
care of public school authorities is subject to historical limitations.’’® 
Further, in Goss v. Lopez,** the Supreme Court refused to impose court- 
like procedures in high-school disciplinary proceedings. The Court 
outlined procedures necessary for a ten-day suspension from a public 
high school, but carefully explained that the procedures were tailored 
to the facts in the case. The Court held that the student must be ‘‘given 





. 435 U.S. 78, 98 S. Ct. 948 (1978). 

. Id. at 88, 98 S. Ct. at 954. 

. Id. at 90-1, 98 S. Ct. at 955. 

. Id. at 86, 98 S. Ct. at 953. 

. 430 U.S. 651, 97 S. Ct. 1401 (1977). 
. Id. at 682, 97 S. Ct. at 1418. 

. Id. at 675, 97 S. Ct. at 1415. 

. 419 U.S. 565, 95 S. Ct. 729 (1975). 
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an opportunity to explain his version of the facts . . . [after being] told 
what he is accused of doing and what the basis of the accusation is.’’® 
The Court recognized that the Due Process Clause affords high school 
students facing brief suspensions ‘‘rudimentary precautions against 
unfair or mistaken findings of misconduct and arbitrary exclusion from 
school.’’® 

The Court in Goss made it clear, however, that its holding was 
limited to short-term suspensions, and that ‘‘[l]onger suspensions or 
expulsions .. . may require more formal procedures.’’®’ Although this 
dictum applies to high school students, the language opens the door 
for lower courts to grant public university students adequate procedural 
protection in expulsion or suspension disciplinary hearings. Section III 
details the ‘‘formal procedures’’ that students should be awarded in 
these proceedings. 


2. Procedural Protections Mandated by Lower Federal Courts 


Lower federal courts interpreting Goss have varied in their determi- 
nations of the formal procedures necessary in public university disci- 
plinary hearings.* This subsection sketches the state of American law 
with respect to the following aspects of procedural protection: notice 
and the opportunity to be heard, the right to counsel, confrontation 


and cross examination, evidentiary practices, the right to appeal, and 
bias. 


a. Notice and the Opportunity to be Heard 


Lower federal courts uniformly hold that universities should provide 
some kind of notice and some kind of hearing to students who are 
threatened with expulsion or disciplinary measures. In Dixon v. Al- 
abama State Board of Education,” the first American case to recognize 
a university student’s right to due process in disciplinary hearings, 
Alabama State College expelled nine black students for their demon- 
strations against College segregation practices. The Fifth Circuit held 





65. Id. at 582, 95 S. Ct. at 740. 

66. Id. at 581, 95 S. Ct. at 740. 

67. Id. at 584, 95 S. Ct. at 741. 

68. For a good general survey of the rights that courts have found due to students 
in student disciplinary hearings see Lisa L. Swem, Note, Due Process Rights in Student 
Disciplinary Matters, 14 J.C. & U.L. 359 (1987): Swem concludes, ‘‘Ultimately a good 
student disciplinary procedure goes beyond constitutional minima to avoid arbitrariness 
and absolutism to promote fairness, trust and flexibility.’’ Id. at 382. 

69. The Supreme Court has stated that the fundamental requirements of procedural 
due process are ‘‘notice and an opportunity for a hearing appropriate to the nature of 
the case.’’ Mullane v. Central Hanover Trust Co., 339 U.S. 306, 313, 70 S. Ct. 652, 656 
(1950). 

70. 294 F.2d 150, 152-53 (5th Cir.), cert denied, 368 U.S. 930, 82 S. Ct. 368 (1961). 
Dixon was the first decision to depart from the judicial practice of non-intervention in 
university disciplinary proceedings. 
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that due process requires notice and a hearing before a student at a 
tax-supported college could be expelled for misconduct.”' Similarly, in 
Crook v. Baker,”? in which the University of Michigan rescinded the 
plaintiff’s masters degree on the grounds that he fabricated data un- 
derlying his thesis, the Eastern District of Michigan held that a student 
was entitled to notice and to a hearing. 

Although courts uniformly require notice in disciplinary proceedings, 
tribunals vary in the amount of particulars that they require in the 
notice.” In Gardenhire v. Chalmers,”* a university suspended a student 
on the basis of a charge that he had carried a firearm on campus. The 
United States District Court for the District of Kansas held that the 
student was not afforded due process when the university failed to 
inform him of witnesses and evidence against him and did not afford 
him the opportunity to be heard in his own defense.” Yet, in Picozzi 
v. Sandalow,’”* in which the dean of the University of Michigan Law 
School conditioned the re-admittance of a law student upon his taking 
a polygraph test or attending an administrative hearing regarding a 
dormitory fire, the United States District Court for the Eastern District 
of Michigan held that notice not specifying any evidence was adequate 
for constitutional purposes. Despite varying holdings concerning the 
information required in notice to students, most courts have agreed 
that universities have no duty to follow strict criminal law standards 
regarding notice.” 

Further, federal courts have agreed that student hearings do not 
require all of the procedures involved in a criminal trial. In Dixon, the 
court held, ‘‘[A] full-dress judicial hearing . . . might be detrimental to 
the college’s educational atmosphere and impractical to carry out.’’” 

In short, federal courts uniformly require that students facing disci- 
plinary charges receive some kind of notice and a hearing with some 
level of formality. The following sections discuss specific procedures 
courts require in university disciplinary hearings. 


1 


b. Right to Counsel 


Federal courts vary in their holdings as to whether a student should 
be entitled to the advice or participation of counsel in disciplinary 





71. 294 F.2d at 158. 

72. 584 F. Supp. 1531, 1556 (E.D. Mich. 1984). 

73. Nash v. Auburn Univ., 812 F.2d 655, 661 (11th Cir. 1987) (‘‘There are no hard 
and fast rules by which to measure meaningful notice.’’); Estaban v. Central Mo. State 
College, 277 F. Supp. 649, 651 (W.D. Mo. 1967), aff'd, 415 F.2d 1077 (8th Cir. 1969), 
cert denied, 398 U.S. 965, 90 S. Ct. 2169 (1970) (The precise nature of the notice will 
vary ‘“‘depending upon the circumstances of the particular case.’’); Greenhill v. Bailey, 
519 F.2d 5, 9 (8th Cir. 1975) (lack of notice denied student due process). 

74. 326 F. Supp. 1200, 1201 (D. Kan. 1971). 

75. Id. at 1204. 

76. 623 F. Supp. 1571, 1580 (E.D. Mich. 1986). 

77. Jenkins v. Louisiana State Bd. of Educ., 506 F.2d 992, 1000 (5th Cir. 1975). 

78. Dixon v. Alabama State Bd. of Educ., 294 F.2d 150, 159 (5th Cir.), cert denied, 
368 U.S. 930, 82 S. Ct. 368 (1961). 
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hearings.”? Some courts have held that students have no right to have 
counsel present at a disciplinary hearing.*° In Jaska v. Regents of 
University of Michigan,*' the University of Michigan suspended a stu- 
dent for one term for cheating on a final exam. The Eastern District of 
Michigan held that the university did not violate the student’s due 
process rights when it denied him the presence of an attorney in a 
hearing in which the proceedings were not unduly complex and the 
university did not participate through an attorney.* 

Courts more readily have guaranteed students the presence of an 
attorney in proceedings involving criminal matters. In Gabrilowitz v. 
Newman,® the University of Rhode Island charged a student with a 
violation of the University’s ‘‘Community Standards of Behavior,’’ due 
to an allegation of assault with the intent to rape. The First Circuit 
held that when a disciplinary proceeding concerns a pending criminal 
case, the student has a right to the advice of counsel.* Yet, the First 
Circuit further stated that a student does not have the right to have an 
attorney cross examine witnesses.*° 

A few courts have recognized that students have the right to have 
an attorney participate in the hearing even when non-criminal matters 
are at issue. In Crook v. Baker,** in which the University of Michigan 
rescinded the plaintiff’s master’s degree, the court held that the Uni- 
versity had to give the defendant the opportunity to be meaningfully 
represented by counsel and to have that counsel fully participate in all 
proceedings.*” The Court gave the following explanation for this aber- 
rant result: ‘‘Although the rescission of an advanced academic degree 
is not unprecedented, fortunately it is an event which occurs infre- 
quently. The procedures that due process requires in this context could 
possibly be burdensome in other more frequently occurring contexts, 
but not here.’’® 

The Federal District Court of Puerto Rico came to a similar result in 
Marin v. University of Puerto Rico,*® in which students were summarily 





79. For a good summary of the law surrounding a student’s right to counsel in a 
student disciplinary hearing see Douglas A. Richmond, Note, Student’s Right to Counsel 
in University Disciplinary Proceedings, 15 J.C. & U.L. 289 (1989). 

80. See Greenhill v. Bailey, 519 F.2d 5, 9 (8th Cir. 1975) (the presence of attorneys 
‘‘would serve no useful purpose’’); Madera v. Board of Educ., 386 F.2d 778, 786 (2d 
Cir. 1967) (a student has no right to have counsel present at a student disciplinary 
hearing); Gorman v. Rhode Island, 646 F. Supp. 799, 806 (D.R.I. 1986). 

81. 597 F. Supp. 1245, 1247 (E.D. Mich. 1984). 

82. Id. at 1252. See also Wasson v. Trowbridge, 382 F.2d 807 (2d Cir. 1967) (held 
that a Merchant Marine Cadet had no right to counsel at a disciplinary hearing). 

83. 582 F.2d 100, 101 (1st Cir. 1978). See also McLauglin v. Massachusetts Maritime 
Academy, 564 F. Supp. 809 (D. Mass. 1983) (court required the Academy to allow a 
cadet facing criminal charges to be advised by counsel in his disciplinary hearing). 

84. 582 F.2d at 107. 

85. Id. at 106. . 

86. 584 F. Supp. 1531 (E.D. Mich. 1984). 

87. Id. at 1558. 

88. Id. at 1557. 

89. 377 F. Supp. 613 (D.P.R. 1974). 
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suspended for handing out leaflets to other students and for picketing 
the Administration building.°° The court balanced the students’ interests 
in the ‘‘opportunity to attend class, consult faculty, utilize university 
facilities, participate in extra-curricular activities and generally partake 
in the academic community”’ against the government’s interests in ‘‘the 
protection of life, limb and property (both public and private), preser- 
vation of order guaranteeing the educational opportunities of others, 
and, in circumstances not present here, vindication of the academic 
process.’’*? The court then held, ‘‘[Njo sound reason appears why, in 
light of the individual’s significant interest, these state goals, however 
important, need be vindicated in the normal case without ... (2) a 
full, expedited hearing . . . (b) . . . at which the student (c) can present 
evidence and (d) cross examine opposing witnesses, (e) with the assis- 
tance of retained counsel.’’®? The free speech implications of the sum- 
mary suspensions in this case may have influenced the court in its 
procedural determination. 

Courts have more readily allowed students to have attorneys partic- 
ipate at a hearing when the university itself uses an attorney. In French 
v. Bashful,® the court held that a group of students who had partici- 
pated in a series of campus disturbances had a right to the participation 
of an attorney when the university had a third-year law student pros- 
ecute the case. Yet, in general, most recent cases have held that students 


have no right to have an actively participating attorney in a university 
disciplinary hearing .* 

French also addressed the issue of whether universities have an 
obligation to appoint legal counsel to assist students in disciplinary 
hearings. The court, in dictum, opposed appointed counsel: 


When the right to retain counsel is involved, we feel that any 
burden which such a right places on the university is inconse- 
quential. . . . But a similar holding as to appointed counsel would 
have a far greater effect on the university. If a college administra- 
tion were forced to provide counsel for defendant students ... 
the cost to the school would be considerable. It is no secret that 
universities are not unlimited in their funds. It is therefore this 
Court’s opinion that this would be too high a price for a college 
to pay for the privilege of enforcing discipline among its students.®* 


No cases have been decided since French which suggest that universities 
must provide indigent students with counsel. 





. Id. at 618. 

. Id. at 623. 

. Id. 

. 303 F. Supp. 1333 (E.D. La. 1969). 

. See, e.g., Gorman v. University of R. I., 837 F.2d 7, 16 (1st Cir. 1988). 
. 303 F. Supp. at 1338. 
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In summary, administrators are receiving mixed signals from courts 
concerning the necessity of allowing students to have an advising or 
participating attorney present at disciplinary hearings. As a result, many 
universities still refuse to allow students to have counsel present at 
these hearings,%* and in some cases, inexperienced students are being 
forced to face the vast resources of a public university without the aid 
of counsel. 


c. Confrontation and Cross-Examination 


Federal courts have split in their decisions as to whether students 
have a right of confrontation in a disciplinary hearing. In Dixon,’ the 
Fifth Circuit required a university to inform students of who made 
accusations against them. Yet in Jaska, a Michigan student was afforded 
no right to confront his anonymous accuser.” If afforded at all, the 
right to confront witnesses typically is limited to those witnesses who 
voluntarily appear at the student’s hearing because the school has no 
power of compulsory process.® Further, courts have held that concerns 
over anonymity for student witnesses may prevail over confrontation 
concerns.'°° 

Similarly, federal courts have varied in their holdings as to whether 
a student should have the right to cross-examine witnesses. In Dixon, 


the Court noted that its holding did not imply the need for a ‘‘full- 
dress judicial hearing, with the right to cross-examine witnesses.’’?™ 
Further, in Winnick v. Manning,’ in which a student who was pro- 
testing the slayings at Kent State was suspended for disrupting a group 





96. In 1980, Edward J. Golden, the Assistant Dean of Students at the University of 
Virginia, contacted eighty-three different public institutions and asked them what pro- 
cedural protections were afforded students who faced disciplinary dismissal. Golden 
found that 39.7% did not allow the student to have legal counsel present. Edward J. 
Golden, Procedural Due Process for Students at Public Colleges and Universities, 11 J.L. 
& Epuc. 337 (1982). 

97. 294 F.2d 150, 159 (5th Cir.), cert denied, 368 U.S. 930, 82 S. Ct. 368 (1961). 

98. Jaksa v. Regents of Univ. of Mich., 597 F. Supp. 1245, 1252 (E.D. Mich. 1984), 
aff'd per curiam, 787 F.2d 590 (6th Cir. 1986). See also Dixon v. Alabama State Bd. of 
Educ., 294 F.2d 150, 158 (5th Cir.), cert. denied, 368 U. S. 930, 82 S. Ct. 368 (1961). 

99. See Hart v. Ferris State College, 557 F. Supp. 1379, 1389 (W.D. Mich. 1983) (‘‘It 
is not clear how the College could be required to compel the attendance of witnesses 
over whom it has no power of subpoena.’’). 

100. Dillon, 468 F. Supp. at 58 (the need for anonymity of student accusers, who 
might otherwise be the victim of reprisals from fellow students, could prevail over the 
right to confrontation). 

101. 294 F.2d at 159. 

102. 460 F.2d 545, 549 (2d Cir. 1972). See also Boykins v. Fairfield Bd. of Educ., 492 
F.2d 697, 701-02 (5th Cir. 1974), cert. denied, 420 U.S. 962, 95 S. Ct. 1350 (1975) (‘‘It 
may be that all Morrisey contemplates [is] ... a right to confront and cross examine 
such adverse witnesses as appear.”’). But see Jaska, 597 F. Supp. at 1252. (‘‘The 
Constitution does not confer on [the student] the right to cross-examine his accuser in a 
school disciplinary hearing.’’). 
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of students taking a final examination, the Second Circuit held, ‘‘The 
right to cross-examine witnesses generally has not been considered an 
essential requirement of due process.’’ However, in Crook, the court 
held that the former master’s degree student had a right to confront 
and cross-examine all adverse witnesses.’°* As a result of these often 
contradictory judicial holdings, many universities give students no right 
of confrontation or cross-examination,’“ and the stories and credibility 
of witnesses go untested. 


d. Evidentiary Practices 


University officials generally have the burden of proving by ‘‘sub- 
stantial evidence’’ that a student violated a code of conduct in a 
university disciplinary proceeding.'® At least one federal court has held 
that such a standard is insufficient because no clear level of proof can 
be inferred from the standard. In Smyth v. Lubber,’” the plaintiffs were 
suspended after the All-College Judiciary found plaintiffs guilty of 
marijuana possession. The Western District of Michigan held that be- 
cause the student misconduct also was a crime, due process required 
the university to set a standard of proof greater than ‘‘substantial 
evidence.’’'” ‘‘The court is certain that the standard cannot be lower 
than ‘preponderance of the evidence... .’’’? Further, ‘‘given the na- 
ture of the charges and the serious consequences of the conviction, the 
court believes that the higher standard of ‘clear and convincing evi- 
dence’ may be required.’’?™ 

Federal courts also generally have held that universities have no 
obligation to use formal rules of evidence.’*° In Henson, the court held 





103. 584 F. Supp. 1531, 1558 (E.D. Mich. 1984). 

104. Golden found that 36.2% of the universities did not allow cross examination by 
the defense—not even by the accused student. See Golden, supra note 96, at 345. 

105. See Slaughter v. Brigham Young Univ., 514 F.2d 622, 625 (10th Cir.), cert denied, 
423 U.S. 898, 96 S. Ct. 202 (1975) (some weight must be given to determining the facts 
when there is substantial evidence of a violation). See also Swem, supra note 68, at 379- 
80. 

106. 398 F. Supp. 777, 781 (W.D. Mich. 1975). 

107. Id. at 798. See, e.g., Givens v. Poe, 346 F. Supp. 202, 209 (W.D.N.C. 1972) (due 
process requires that a decision be based on substantial evidence); Herman v. University 
of S.C., 341 F. Supp. 226, 230 (D.S.C. 1971), aff'd per curiam, 457 F.2d 902 (4th Cir. 
1972) (‘‘No serious disciplinary action can be taken unless it is based upon substantial 
evidence.’’); Speake v. Grantham, 317 F. Supp. 1253, 1281 (S.D. Miss. 1970) (a disci- 
plinary proceeding conviction must be based upon substantial evidence). But see Mc- 
Donald v. Board of Trustees of Univ. of Ill., 375 F. Supp. 95, 102 (N.D. Ill. 1974) (court 
espoused the ‘‘same evidence’’ due process standard). 

108. Smyth, 398 F. Supp. at 799. 

109. Id. See Nicholas Trott Long, The Standard of Proof in Student Disciplinary Cases, 
12 J.C. & U.L. 71 (1985) (Supports the ‘‘clear and convincing’’ standard because the 
‘‘beyond a reasonable doubt’’ standard is unnecessarily stringent and the ‘‘by a prepon- 
derance’’ standard is unnecessarily lax). 

110. Swem, supra note 68, at 380. 
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that the student’s hearing need not be subject to judicial rules of 
evidence." Yet some rules of evidence are enforced, as seen in Smyth, 
in which the court held that evidence seized in an illegal search could 
not be used in a student disciplinary hearing. *” 


e. Right to Appeal 


In general, courts have not recognized a university student’s right to 
appeal disciplinary hearings to higher review bodies or to the dean or 
president of a university. In Nash v. Auburn University,** Auburn 
University suspended a group of graduate students based on the finding 
that they gave or received assistance or communications during an 
examination. The court held that the due process clause does not grant 
students a right of appeal to a dean or to the president of the univer- 
sity.1‘* The court noted, ‘“The Supreme Court has never found a right 
to appeal as inherent in the right to due process of the law.’’!* ‘‘All 
that due process requires is notice and an opportunity for hearing.’’’*® 


f. Bias 


Lower federal courts have tended to allow universities to employ 
disciplinary board members who are unlike the detached and neutral 
decision makers found in the criminal justice system.’’” Hearing boards 


in student disciplinary hearings often act as judges, juries, and prose- 
cutors."® In Duke v. North Texas State University,® the court held 
that members of a hearing panel were not disqualified even though 
they were involved in the investigation that led up to the hearing. 





111. Henson v. Honor Comm. of Univ. of Va., 719 F.2d 69, 73 (4th Cir. 1983). See 
also Nash v. Auburn Univ., 621 F. Supp. 948, 956 (D.C. Ala. 1985), aff’d., 812 F.2d 
655 (11th Cir. 1987); Boykins v. Fairfield Bd. Educ., 492 F.2d 697, 701 (5th Cir. 1974), 
cert denied, 420 U.S. 962, 95 S. Ct. 1350 (1975); Morale v. Grigel, 422 F. Supp. 988, 
1004 (D.N.H. 1976). 

112. Smyth, 398 F. Supp. at 797-799. 

113. Nash v. Auburn Univ., 621 F. Supp. 948, 951 (D.C. Ala. 1985), aff’d., 812 F.2d 
655 (11th Cir. 1987). 

114. 621 F. Supp. at 957. 

115. Id. (quoting Nowack, et al., CONSTITUTIONAL Law 499 (1978)). See also, Griffin v. 
Illinois, 351 U.S. 12, 18, 76 S. Ct. 585, 590 (1955) (‘‘It is true that a State is not required 
by the Federal Constitution to provide appellate courts or a right to appellate review at 
all.’’); Bankers Life and Casualty Co. v. Crenshaw, 486 U.S. 71, 108 S. Ct. 1645 (1988). 

116. 621 F. Supp. at 957. 

117. See Swem, supra note 68, at n.70. See also Winnick v. Manning, 460 F.2d 545, 
548-49 (2d. Cir. 1972) (‘‘It may well be that having an administrator as the sole judge 
in a student disciplinary proceedings is undesirable. In fact, the University’s regulations 
recognize that a tribunal of students and faculty is preferable. Nevertheless, the mere 
fact that the decision maker in a disciplinary hearing is also an administrative officer of 
the University does not in itself violate the dictates of due process.’’); Wright v. Texas 
Southern Univ., 392 F.2d 728, 731 (5th Cir. 1968). 

118. See Picozzi, supra note 2, at 2140. 

119. 469 F.2d 829, 834 (5th Cir. 1972). 
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Further, boards typically consist of a student’s peers, professors, and 
administrators who already know the student. In Blanton v. State 
University Of New York,'?° a dean was allowed to sit in on a student 
disciplinary hearing even though he had witnessed the student violation 
at issue. This runs counter to the practice in the federal criminal system, 
in which decision makers wil! recuse themselves if they have extraju- 
dicial knowledge of the relevant facts.121 Indeed, over one half of all 
universities surveyed back in 1980 refused at that time to guarantee a 
student an unbiased decision maker in a disciplinary hearing.‘ 

More recent decisions, however, indicate that courts may be becoming 
more sensitive to the problems associated with biased decision makers 
in student disciplinary hearings.’”° In A. and B. v. C. College and D.,'** 
in which students challenged their suspensions for alcohol abuse and 
sexual misconduct, the District Court for the Southern District of New 
York listed procedures that universities should consider following in 
disciplinary hearings to avoid damage suits, including, the ‘‘[uJse of 
an impartial decision maker chosen by the institution (who may be an 
employee of the institution who was not involved in investigating the 
matter).’’125 


3. Summary 


Although American courts readily extend students a right to some 


kind of a hearing and a right to some kind of notice, courts seem less 
certain as to whether students should have the right to confront accus- 
ers, to cross-examine witnesses or to have counsel participate in the 
hearing.'?° Moreover, courts uniformly hold that students have neither 
the right to force universities to use formal rules of evidence nor the 
right to an appeal. Finally, American courts have tended to allow 
potentially biased decision makers to sit on university disciplinary 
boards. 





120. 489 F.2d 377, 386 (2d Cir. 1973). 

121. See 28 U.S.C. § 455 (1988) 
(a) Any justice, judge or magistrate of the United States shall disqualify himself 
in any proceeding in which his impartiality might reasonably be questioned. 
(b) He shall also disqualify himself in the following circumstances: (1) Where 
he has a personal bias or prejudice concerning a party, or personal knowledge 
of disputed evidentiary facts concerning the proceeding. 

See Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 108 S. Ct. 2194 (1988). 

122. Golden found that 55.2% of the universities he surveyed did not guarantee a 
student an impartial decision maker. See Golden, supra note 96, at 345. See also Swem, 
supra note 68, at 371. 

123. See Gorman v. University of R. I., 646 F. Supp. 799, 811-13 (D.R.I. 1986) (bias 
where current board members found the student guilty in prior disciplinary proceedings); 
Cloud v. Trustees of Boston Univ., 720 F.2d 721, 725 (ist Cir. 1983) (in some cases a 
hearing examiner may be so biased as to destroy the fairness of a hearing). 

124. 863 F. Supp. 156, 158 (S.D.N.Y. 1994). 

125. Id. at 159. 

126. Latourette & King, supra note 15, at 220. 
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II. PROCEDURAL RIGHTS AFFORDED TO ENGLISH STUDENTS 


A. Constitutional Framework 


Unlike Americans, the English have no written constitution providing 
individuals with fundamental rights.’?” Instead, the English have an 
unwritten Constitution that potentially affords students procedural rights, 
as it may require university officials to comply with the requirements 
of natural justice.’ The concept of natural justice posits that every 
legal system has as its basis certain considerations that should be 
applied even when the legislature has not enacted them into positive 
law.’?° English judges imply the duty to act fairly into every statute. If 
an administrative agency acts in opposition to natural justice, the 
agency has by that very fact acted ultra vires.'*° 

When English courts review disciplinary decisions for procedural 
fairness, they perform an analysis that partially resembles the one 
performed by American courts in due process claims. English courts, 
however, do not draw a bright line between private conduct and state 
action for procedural fairness applications. For example, English courts 
hold private clubs and activities to the dictates of natural justice.’ 
Yet, the duty to observe natural justice most likely will arise when an 
exercise of power directly affects property or liberty interests."*? The 
English, however, have no need to start from statutory and philosoph- 
ical interpretations of the terms life, liberty or property;'** hence, they 
tend to focus on the crucial question of what procedures are appropriate 
and useful for a particular decision.’ 

In making this determination, the judiciary focuses upon the two 
rules central to the concept of natural justice: 1) no persons shall be 
judges in their own cause, nemo judex in causa sua; and 2) no persons 
shall be condemned unheard, audi alteram partem.*** The former rule 





127. Donald W. Large, The Land Law of Scotland—A Comparison With American and 
English Concepts, 17 ENvTL. L. 1, 13 (1986). Although England is a signator to the 
European Convention on Human Rights, the document does not function as a bill of 
rights because the Convention’s provisions are not justiciable in the English courts. Davip 
KINLEY, THE EUROPEAN CONVENTION ON HUMAN RIGHTS: COMPLIANCE WITHOUT INCORPORATION 
1 (1993). 

128. Michael H. Whincup, The Exercise of University Disciplinary Powers, 5(1) Epuc 
& L. 19 (1993). 

129. See I. N. STEVENS, CONSTITUTIONAL AND ADMINISTRATIVE LAW 224 (1982). 

130. Charles H. Koch, Some Kind of Hearing, 23 WM. & Mary L. REv. 219, 221 (1981). 

131. See, e.g., Enderby Town Football Club Ltd. v. Football Ass’n Ltd., [1971] Ch. 
591 (C.A. 1970); Calvin v. Carr, [1980] A.C. 574 (P.C. 1979). 

132: E. C. S. WaDE & A. W. BRADLEY, CONSTITUTIONAL LAW AND ADMINISTRATIVE LAW 
645 (1985). 

133. This position is similar to the Roth test. 

134. See Koch, supra note 130, at 230. 

135. 15 HaLsBury’s Laws OF ENGLAND, § 84 (4th ed. 1979). 
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has been extended to mean that a judge must be an unbiased adjudi- 
cator.**6 

At first, however, the common law was more concerned with nemo 
judex in causa sua in its original sense. In The Earl of Derby’s Case,'*” 
for example, the Earl of Derby claimed to be entitled to decide in his 
own court in Chester, a dispute between himself and Sir John Egerton. 
Lord Coke reports that it was decided that ‘‘the Chamberlain of Chester, 
being sole Judge of Equity cannot decree anything wherein himself is 
a party, for he cannot be judge in properia causa, but in such case he 
is party, the suit shall be heard in Chancery coram domino Rege.’’ This 
sense of the maxim has not entirely been forgotten in case law. In 
Burkett Sharp v. Eastcheap Dried Fruit Co.,'** the Court of Appeal 
upheld the decision of Diplock J. that an award had to be set aside, 
apart from any other reason, on the ground that the arbitrator was 
acting in his own cause. 

Today, nemo judex in causa sua primarily is used to ensure that 
defendants have unbiased adjudicators deciding their cases. Courts 
typically have found bias when a judge has financial interests in a 
case. Any direct pecuniary interest, no matter how small, is sufficient 
to disqualify a person from acting as a judge. In Serjeant v. Dale,'* 
Judge Lush stated, ‘“The law does not measure the amount of interest 
which a judge possesses.’’ The Court held that the bishop in the case 
was disqualified from acting as a judge.'*° Further, courts have found 
bias where a judge has an acquaintance or kinship with the counsel or 
one of the parties. A magistrate, for example, has been disqualified 
because he heard charges arising out of facts that had been the subject 
of other proceedings brought by the local board of health of which he 
was a member."*! Further, in R. v. Altrincham Justices,'*? the court 
quashed the conviction of a farmer, who had given short weight when 
delivering vegetables to schools, because the presiding magistrate was 
a member of the local education committee that brought the charges 
before the court. *** 

Audi alteram partem requires that persons who stand to be affected 
by the decision of an administrative authority be allowed to present 
their side of the case; and to enable them to do so, they must be told 
of the case against them, that is, the case against which they will be 
required to argue.’** English courts have interpreted these rules to 





136. See, e.g., Serjeant v. Dale, 2 Q.B.D. 558 (1877); Dr. Bonham’s Case, Eng. Rep. 
646 (C.P. 1610). 

137. 12 Co. Rep. 114 (1614). 

138. [1961] 2 Lloyd’s Rep. 80. 

139. 2 Q.B.D. 558, 567 (1877). 

140. Id. 

141. R. v. Meyer, [1875] 1 Q.B.D. 173. 

142. R. v. Altrincham Justices, ex parte Pennington, [1975] Q.B.D. 549. 

143. Id. at 550. 

144. STEVENS, supra note 129, at 233. 
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incorporate other procedural protections like cross examination. '** 


B. Process Afforded to English Students in the Judicial Review of 
University Disciplinary Proceedings 


1. In General 


English courts, like their American counterparts, have held that less 
process is due in student disciplinary proceedings than in formal 
courtroom proceedings. In Ward v. Bradford Corporation,’*® Lord Den- 
ning stated: ‘“They [the appellants] seek to treat the disciplinary body 
as if it was a court of law. This is a wrong approach altogether. We 
must not force these disciplinary bodies to become trammeled in the 
nets of legal procedure. So long as they have acted fairly and justly 
their decisions should be supported.’’'*’ 

Whether English courts properly may review academic or disciplinary 
cases for procedural fairness remains undecided because of the role of 
the visitor on English university campuses. Visitors are officials, gen- 
erally appointed by or on behalf of a university’s founders, who ensure 
that the university complies with its own charter and statutes.'** All 
English universities except Oxford and Cambridge universities employ 
visitors.’*° Yet, Oxford and Cambridge colleges, which operate inde- 
pendently within the latter universities, employ visitors.‘*° Disputes as 
to the correct interpretation and fair administration of the statutes and 
ordinances of the university fall within the exclusive jurisdiction of the 
visitor.’ 

Given the exclusive nature of this jurisdiction,'** the issue becomes 
whether anyone other than the visitor can review university academic 
or disciplinary proceedings for procedural fairness considerations. In 
cases dealing with purely academic matters, the courts traditionally 
have held that the procedural review of such matters is an internal 
matter under the visitor’s jurisdiction. In Patel v. University of Brad- 
ford,’** Megarry, V.C. stated, ‘‘For students who seek to have a uni- 
versity decision set aside or reversed the advice in most cases should 
be ‘Go to the visitor, not to the Courts.’’’ Brightman, J. agreed in 
Herring v. Templeman,'™ holding that although a failed student’s right 





145. Grimshaw v. Dunbar, [1953] 1 Q.B. 408, 416; Blaise v. Blaise, [1969] P. 54. 

146. 70 L.G.R. 27, 35 (H.L. 1971). 

147. Id. 

148. Whincup, supra note 128, at 20. See infra part III.B. for a discussion of the 
jurisdiction of the visitor in the review of university disciplinary proceedings. 

149. 15 Hatspury’s Laws OF ENGLAND, § 260 (4th ed. 1979). 

150. Id. 

151. Id. See Thompson v. Univ. of London, 33 L.J. 625, 634 (Ch. 1864). 

152. 15 HaLsBury’s Laws OF ENGLAND, { 260 (4th ed. 1979). 

153. [1978] 3 All E.R. 841, 852 (Ch.). 

154. [1973] 2 All E.R. 581, 591 (Ch.). 
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to appear before an academic board touched upon issues of natural 
justice, the matters were under the jurisdiction of the visitor because 
they involved the internal affairs of the college. In disciplinary cases, 
however, the courts at times have ignored the role of the visitor when 
reviewing the decisions for procedural fairness. In Regina v. Aston 
University Senate, Ex parte Roffey and Another,’*> the committee in 
question was empowered to take into account academic as well as 
nonacademic factors in the expulsion of students who had failed their 
examinations.'*® The Divisional Court ignored the jurisdiction of the 
visitor and reviewed the case for procedural fairness.'*” 

Clive B. Lewis, a Canadian law professor, argues that English courts 
still have the right to review such disciplinary hearings for procedural 
adequacy because ‘‘[iJn principle, it would seem possible to hold that 
procedural review whilst it must necessarily be performed within the 
context of a university’s internal administration is not part of it.’’* In 
other words, Lewis said, courts can enforce procedural fairness because 
it is part of the general law, rather than within the university’s internal 
administration, which comes under the exclusive jurisdiction of the 
visitor.**° Indeed, in the following cases, English Courts have had no 


difficulty in reviewing university disciplinary decisions for procedural 
fairness. 


3. Process Mandated by English Courts 


a. Notice and the Right to Be Heard 


In general, English courts uniformly agree that defendants in quasi- 
judicial, administrative or judicial proceedings have a right to notice 
and the right to be heard.’*° This notice requirement may be satisfied 





155. [1969] 2 Q.B. 538. 

156. Id. at 554. 

157. Id. 

158. See Lewis, supra note 11, at 339. 

159. Id. In either case, the procedural aspects of the visitor’s proceedings are subject 
to review by the High Court. PAuL JACKSON, NATURAL JUSTICE 158 (1979). In dealing with 
internal disputes, as a matter of law, the visitor must observe the rules of natural justice. 
J. W. Bridge, Keeping the Peace in the Universities: The Role of the Visitor, 86 L.Q.R. 
169-170. If the visitor refuses to let the parties be heard, the High Court can compel the 
visitor to listen to the defense. R. v. Bishop of Lincoln, 2 T.R. 338n. (1785). The visitor 
must grant a hearing, although not necessarily an oral one. Id. at 338. Nor can a visitor 
be a judge in his own cause. R. v. Bishop of Chester, 2 Str. 797 (1791). The visitor 
cannot visit himself. Where a visitor purports to visit himself, jurisdiction will devolve 
upon the High Court. R. v. Bishop of Ely, 2 T.R. 290 (1788). 

160. See Kanda v. Malaya, [1962] A.C. 322, 337 (P.C.) (‘‘If the right to be heard is to 
be a real right which is worth anything, it must carry with it a right in the accused man 
to know the case which is being made against him. He must know what evidence has 
been given and what statements have been made affecting him: and then he must be 
given a fair opportunity to correct or contradict them.’’). 
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by supplying a defendant with the substance of the case without 
disclosing precise evidence or sources of information.’*' Further, the 
right to be heard requirement can be satisfied by giving a defendant 
the opportunity to attend a hearing.’ 

Accordingly, English courts consistently have recognized that stu- 
dents have a right to notice and a right to be heard in disciplinary 
hearings.'® This recognition dates back to 1723, when Dr. Bentley was 
stripped of his academic degree for speaking ‘‘opprobrious words of 
the vice-chancellor.’ The court in R. v. University of Cambridge, 
held that he deserved proper notice and a chance to appear to defend 
himself. Fortescue J. stated, 


I remember to have heard it observed by a very learned man upon 
such an occasion, that even God himself did not pass sentence 
upon Adam, before he was called upon to make his defence. Adam 
(says God), where art though? Hast thou not eaten of the tree, 
whereof I commanded thee that thou shouldst not eat? And the 
same question was put to Eve also.’® 


Traditionally, however, English courts have been hesitant to enforce 
a student’s right to receive notice and a hearing. In Glynn v. Keele 
University,’** a student appeared naked in the middle of the university 


campus. The vice-chancellor of the university fined him $10 and ex- 
cluded him from residence. The plaintiff wrote a letter claiming that 
he would like to appeal the case. He then went on holiday without 
leaving a forwarding address. As a result, he neither received notifi- 
cation of appeal nor appeared at the appeal proceedings. The judge 
held that the vice-chancellor was bound to observe the rules of natural 
justice, and that he breached the rules by imposing a penalty without 
first sending for the plaintiff and hearing what he had to say.’ Yet, 
‘“‘the mere fact that he was deprived of throwing himself on the mercy 
of the vice-chancellor in that particular way is insufficient to justify 





161. Herring v. Templeman, [1973] 3 All E.R. 569 (academic expulsion decision). 

162. R. v. Bishop of Ely, 5 T.R., 475, 477 (1794). 

163. One of the earliest cases in the 18th century held that to ‘‘condemn a person 
without hearing him, or giving him the opportunity of defending himself, was contrary 
to natural justice; and such proceedings have always been held illegal and void by this 
court.’’ King v. Chancellor of the Univ. of Cambridge, 2 L.D. Raym. 1334, 92 Eng. Rep. 
370, subsequent opinion, 92 Eng. Rep. 818 (K.B. 1723). 

164. 93 E.R. 698 (1723). 

165. Id. at 704. 

166. [1971] 2 All E.R. 89 (Ch. 1970). 

167. Id. at 96 (‘‘I must next decide whether, in exercising the powers in the present 
case, the vice chancellor complied with the requirements of natural justice. I regret that 
I must answer that question without hesitation in the negative. It seems to me that once 
one accepts that the vice-chancellor was acting in a quasi-judicial capacity, he was clearly 
bound to give the plaintiff an opportunity of being heard before he reached his decision 
on the infliction of the penalty. In fact he did not do so.’’) 
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setting aside a decision which was intrinsically a perfectly proper one. 
In all the circumstances, I have come to the conclusion that the plaintiff 
has suffered no injustice.’’** In short, the court was willing to allow a 
‘‘proper’’ outcome to justify an abridgment of a student’s procedural 
rights, at least if the student partially was responsible for not getting 
his notice. 

The English judiciary, however, may begin to enforce notice require- 
ments more rigorously, given the recent holding in R. v. Board of 
Governors of the Sheffield Hallam University & Ors ex parte Rowlett,’ 
in which a student was expelled from a physical education training 
course for academic reasons after being temporarily suspended for drug 
use.’ The High Court quashed the decision of the academic review 
committee on the ground that the student did not receive adequate 
prior warning and advice before her expulsion, as described in the 
school’s written ‘‘Procedure for Expulsion of Students for Academic 
Reasons.’’ The Court also indicated that a student should receive notice 
of the charges against her.’”? The Court distinguished the case from 
Glynn v. Keele University, stating, ‘“There it was not possible to show 
that the court, given the accepted facts, that a hearing could have made 
any significant difference to the outcome.’’'”? ‘‘If I had been persuaded 
that she [Ms. Rowlett] was so manifestly and permanently unfit to teach 
that no warning would have done any good, I would have acceded to 
Mr. Bean’s [respondent’s lawyer’s] earlier submission that this was a 
special case in which no warning was adequate warning.’’'”? The Court 
concluded, ‘‘[I]t would be a denial of justice to decline instead of grant 
the applicant the relief which is otherwise her due... .’’'’* Whether 
Sheffield signals a new trend in decision making or an aberration will 
be revealed only with time. 


b. Right to Counsel 


The English courts never have recognized expressly that students 
have the right to the presence or use of a counsel in disciplinary 
proceedings. In Ex. p. Death,'”> the legal right to representation was 
claimed by a tradesman. The vice-chancellor and heads of colleges 
summoned him to show why undergraduates should not be forbidden 
to deal with him after he breached a rule requiring tradesmen to inform 
college authorities whenever an undergraduate had incurred debts of 
$5 or more. The Queen’s Bench refused to grant prohibition to restrain 





Id. at 97. 
Co/3453/93, May 25, 1994 (Q.B.) (LEXIS, INTLAW, ENGCAS). 


. 18 Q.B. 647 (1852). 
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the proceedings before the vice chancellor on the grounds that the 
university was not concerned with punishing traders for misbehavior. 

In R. v. University of Oxford, ex parte Bolchover,’”* the university 
expelled a postgraduate student for assaulting a university marshal 
during a student demonstration. The student complained that the proc- 
tors should have allowed him the services of a lawyer. Lord Parker 
avoided the issue, holding that the proceedings were fair but that even 
if he had thought otherwise, he would not have overturned the decision, 
since the student’s misconduct would have outweighed any procedural 
shortcomings.’”? Bolchover, like Glynn,’”* balanced the student’s pro- 


cedural rights against the perceived correctness of the hearing’s out- 
come. 


c. Confrontation and Cross-Examination 


The Privy Council, in Ceylon University v. Fernando,” held that 
when a student has a right to, or is granted, an oral hearing, she is 
entitled to cross examine witnesses if she wishes. The Court noted, 
however, that the principles of natural justice did not require a disci- 
plinary tribunal to make the unrepresented student aware of this right.**° 
The Court noted that it could not ‘‘regard this omission [to tell of the 
right to cross examine a key witness], or a fortiori the like omission 
with respect to other witnesses, as sufficient to invalidate the proceed- 
ings of the commission as failing to comply with the requirements of 
natural justice in the circumstances of the present case.’’"® 


d. Evidentiary Practices 


Although no judicial review of a student disciplinary decision ad- 
dresses the issue, general authority in England supports the proposition 
that formal rules of evidence do not apply in student disciplinary 
hearings.'*? Further, though decisions ought to be based on material 
evidence having probative value, this is not usually regarded as a rule 
of natural justice.'** Thus, universities likely have leeway to pick and 
choose the rules of evidence that are controlling in disciplinary pro- 
ceedings. 


e. Right to Appeal 


General authority supports the proposition that natural justice does 
not require the right of appeal, but where a right of appeal has been 
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expressly conferred, a failure of natural justice either in the first instance 
or on appeal can be construed as a denial of that right of appeal.* 
Accordingly, Lord Denning, in Ward v. Bradford Corp.,'* stated that 
natural justice does not require the provision of an appeal if the student 
is given a fair hearing. In most cases, however, students are afforded 
a right to appeal to the visitor. ** 


f. Bias 


Although English courts recognize that students have a right to an 
unbiased adjudicator, depending on the practicalities of the situation, 
they have tolerated the use of disciplinary tribunal decisionmakers with 
a high risk of bias. In Ward v. Bradford Corporation,'®’ a female student 
living in the residence hall of her teacher training college signed a 
contract stipulating that she could not have any visitors in her room 
after midnight. Wardens conducted an early morning search and found 
a man who had lived in her room for two and one half months. 
Although university rules provided that only the principal could refer 
the case to the university disciplinary committee, the principal did not 
wish to take that step. Looking out for the good name of the college, 
the university governing body changed the rules so that it could refer 
the case to the disciplinary committee.* Three of the nine members 
on the disciplinary committee also were on the governing board. Fur- 
ther, a non-member, the assistant education officer, told the committee 
that the plaintiff needed severe treatment.'®° 

Ward brought an action against the local education authority and the 
members of the governing body for a declaration that the resolution 
expelling her was null and void and for an injunction restraining the 
defendants from acting on it. The Court of Appeals held that the 
governing body had the power to change its rules.*** On appeal in the 
House of Lords, Lord Denning and his colleagues cautioned that such 
bodies should not become both judges and prosecutors. Further, the 
Lords stated that the non-member could appear only if he did not 
express an opinion as to the student’s guilt or innocence.’ Yet, the 
Lord Denning noted, ‘‘The criticisms which have been made do not go 
to the justice of the case. They only go to the points of procedure.’’*” 
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Similarly, in Herring v. Templeman,’ the court held that allowing 
the principal of the college to sit on both the academic board that 
recommended a student’s expulsion and on the governing board that 
accepted the recommendation did not violate the principles of natural 
justice when the trust deed under which the college operated expressly 
provided that the principal could be a member of both bodies. Finally, 
in R. v. Manchester Metropolitan University ex parte Nolan,'** the High 
Court held that no bias was present despite the presence of invigilators, 
or the exam proctors, at a Board of Examiners meeting, when a full 
disciplinary hearing had already been held. In sum, the English have 
allowed their universities to employ disciplinary decisionmakers with 
a high risk of bias. 


3. Summary 


English courts have recognized that students have a right to notice, 
a right to a hearing, a right to cross-examine witnesses and a right to 
have an unbiased decisionmaker. Yet, the same courts typically have 
refused to enforce these rights.’ Although Sheffield’? may signal a 
departure from traditional inaction in the enforcement of student rights, 
little other progress has been made in this area to date. 

English courts may point to visitorial review to justify the inadequate 
judicial enforcement of procedural fairness in disciplinary proceedings 
and argue that visitors can and do adequately enforce a student’s 
procedural rights. Yet, Lewis notes that most administrative tribunals, 
comparable to the institution of the visitor,‘ make substantive deci- 
sions that are reviewable at a procedural level by the courts.’®? He asks 
why students should be denied access to procedural review in the 
courts enjoyed by other citizens, and he asks for the abolition of the 
institution of the visitor.2°° Courts should realize that visitors often are 
biased in favor of the university because they are employed by the 
university and are responsible to the Lord Chancellor and ultimately to 
the Crown. Courts should take the lead in the enforcement of student 
rights and refrain from relying on visitorial decision making. 


III. AN ANALYSIS OF THE RIGHTS THAT ENGLISH AND AMERICAN COURTS 
SHOULD AFFORD STUDENTS IN PUBLIC UNIVERSITY DISCIPLINARY 
PROCEEDINGS 


American and English courts should consider the intrinsic values of 
a procedurally fair hearing when they determine the quantum of process 





194. [1973] 3 All E.R. 581. 

195. CO/2856/92, July 15, 1993 (Q.B.) (LEXIS, INTLAW, ENGCAS). 

196. But see id. 

197. CO/3453/93, May 25, 1994 (Q.B.) (LEXIS, INTLAW, ENGCAS). 

198. Megarry V.C. compares the institution of the visitor to a ‘‘domestic tribunal’ in 
Patel v. Bradford Univ. Senate, [1978] 1 W.L.R. 1488, 1497 (Ch.). 

199. See Lewis, supra note 11, at 340. 

200. Id. The government of Alberta abolished the institution of the visitor in the 
Universities Amendment Act S.A. 1976, c. 88, in response to a case, where a court gave 
jurisdiction to a visitor even though the case involved a breach of natural justice. Id. 





810 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


due to student defendants in university disciplinary hearings. Such an 
approach suggests that students facing expulsion or suspension should 
be afforded an impartial adjudicator, adequate notice, and a hearing in 
which counsel is able to defend the students through cross-examination. 


A. The Traditional Approach 


American and English courts currently perform a three-step analysis 
under the traditional approach. Under the Roth test, the United States 
courts first determine whether state action has impinged on a student’s 
protected ‘‘liberty’’ or ‘‘property’’ interests, which arise from positive 
law guarantees.?" Although English judges are not required to locate 
positive law property and liberty interests, they often intuitively perform 
such an analysis.2°? Thus, courts in both countries link procedural 
fairness considerations to the substantive interests of individuals, and 
require procedural protections only for certain defined rights. Problem- 
atically, this approach gives courts no flexibility to extend procedural 
protection to parties on the basis of individual circumstances. If a party 
has no liberty or property interest, he or she will receive no procedural 
protection. As Cynthia Farina notes, ‘‘Precisely because we understand 
the essence of the Bill of Rights and the 14th Amendment to be a 
constraint on simple-majoritarian positive law, a doctrine that makes 
constitutional protection contingent upon the terms of such law is 
deeply if not actually, within our constitutional culture incoherent.’’?” 
In other words, limiting property and liberty interests to rights found 
in the positive law allows a popularly elected legislature to constrict a 
person’s constitutional right to procedural fairness. 

Second, American and English judges determine the appropriate level 
of process to ensure that society’s rules of conduct and rules for 
distributing benefits are followed accurately and consistently.2 For 
example, in Osteen v. Henley,” Judge Posner considers ‘‘the risk of 
an error.’’ This instrumentalist approach corresponds to Bentham’s view 
that procedural protections constitute ‘‘adjective law’’ because, just as 
adjectives have no meaning without a noun to modify, procedure has 
no value apart from substantive law. Well chosen adjectives accurately 
describe a noun, and well chosen procedures effectively implement the 
policies of substantive law.” Yet, as will be seen below, procedures 
have important intrinsic values associated with them that give the 
procedures value apart from any substantive law considerations. 
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Third, courts in both countries balance an individual’s interest in 
accurate decision making against the public’s interest in low-cost or 
expeditious procedures. The question becomes how much society is 
prepared to spend for the accurate decision of any sort of claim.?” 
Courts balance interests in a utilitarian fashion to reach a decision that 
will promote the greatest good for society. For example, in Osteen v. 
Henley,?* in which Thomas Osteen was expelled for assaulting a 
student, Chief Judge Posner considered whether the student had a right 
to a participating counsel in a student disciplinary hearing.” He 
employed the Eldridge balancing test?*® and affirmed a lower court 
ruling that allowed a state university to deny Osteen the assistance of 
a participating attorney, because ‘‘[t]he cost of judicializing disciplinary 
proceedings by recognizing a right to counsel is nontrivial, while the 
risk of error—specifically the risk that Osteen was unjustly sentenced— 
is rather trivial.’’?** He notes that the university has no incentive to 
‘Serry-rig’’ its proceedings because ‘‘the relation of students to univer- 
sities is, after all, essentially that of customer to seller.’’?*? Further, 
Osteen’s nonpermanent suspension did not prevent him from enrolling 
in another college.??* In the end, Judge Posner seemed most concerned 
about ‘‘the bureaucratization of education, reflected in the high ratio 
of administrative personnel to faculty at all levels of education to- 
day.’’?"4 

English courts tend to employ the same instrumentalist/utilitarian 
balancing test. Margherita Rendel notes that the English concept of 
natural justice has been subverted for ‘‘reasons of administrative con- 
venience and practicality. . . .’’?** Further, English courts have tended 
to tolerate the procedural inadequacy of disciplinary hearings if they 
come to a fair result.?"® 

Interest-balancing wrongly suggests that given a good enough reason, 
the government can use any process it pleases.?’” Further, such balanc- 
ing leads to arbitrary results because it forces courts to employ an 
unworkable calculus.?"* It is difficult to accept the proposition that 
individual rights and collective interests are susceptible to a principled 
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comparison.?’* Any analysis based on such a comparison undoubtedly 
will be more sensitive to the sheer magnitude of the collective inter- 
ests.22° Predictably, American courts??’ and English courts??? generally 
have found that administrative costs outweigh the benefits of added 
procedural protection. Finally, interest-balancing gives rise to a struc- 
ture in which a person can have an undisputed property or liberty 
interest and have no right to any procedures at all.??? In other words, 
a student in a disciplinary hearing conceivably could have no due 
process right to any process if a court found that the administrative 
burdens associated with the procedures outweighed the benefits of any 
procedural protection at the hearing. In the United States, this result 
is problematic because the Constitution requires that no life, liberty or 
property interest be taken without due process of the law.??4 


B. The Intrinsic Value Approach 


Advocates of the ‘‘intrinsic value’’ approach would unhinge proce- 
dural fairness from positivist ‘‘property’’ or ‘‘liberty’’ interest deter- 
minations, and would allow any non-trivial harm to trigger procedural 
quanta determinations.”*> This type of analysis seems to ‘‘get at ‘what 
really bothers us’ in the due process cases: Government should deal 
fairly and humanely with people when it contemplates harming them, 
and it should not require something in positive law to trigger this 


obligation.’’??° Advocates of this approach also would subordinate the 
instrumentalist/utilitarian interest balancing part of the traditional test 
to intrinsic values associated with procedural protections. 

These values are analytically distinct from the right to secure as 
accurate a decision as good procedure can produce. For this approach, 
the fact that a procedure is necessary to uphold a value is enough to 
show that the procedure is mandated by the dictates of due process. 
One value associated with a procedurally adequate hearing is the value 
of human interaction in which the affected person experiences the ‘‘the 
feeling .. . that justice has been done.’’??”? Research has suggested that 
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a party’s satisfaction with the fairness of a proceeding is influenced by 
several factors, including: ‘‘the opportunities for representation; the 
quality of the decisions; the opportunities for error correction; and the 
authorities’ bias.’’??* These factors were found to be at least as important 
as the favorability of the outcome itself in determining the satisfaction 
of the participant.” Further, persons who participate in procedurally 
adequate hearings experience the self-respect associated with control- 
ling the events that affect them.?*° 

The United States Supreme Court occasionally has acknowledged that 
fair process is of intrinsic significance by alluding to considerations 
weighing in favor of granting procedural protections that go beyond 
the need to make an accurate determination.?*! In Carey v. Piphus,?%? 
for example, Jarius Piphus was summarily suspended for smoking 
marijuana on a high school campus, and Silas Brisco was summarily 
suspended for wearing an earring to an elementary school. The District 
Court held that both students had been suspended without procedural 
due process.?** Despite this holding, the District Court did not afford 
the two plaintiffs damages because: ‘‘Plaintiffs put no evidence in 
record to quantify their damages, and the record is completely devoid 
of any evidence which could even form the basis of a speculative 
inference measuring the extent of their injuries.’’?** The Court of Ap- 
peals for the Seventh Circuit reversed the District Court’s decision and 
held that even if the petitioners’ suspensions were justified and the 
denial of due process failed to cause them any provable injury, the 
students were entitled to receive substantial nonpunitive damages under 
42 U.S.C. sec. 1983 for a denial of procedural fairness.?*° The United 
States Supreme Court reversed and remanded the Seventh Circuit’s 
decision, ruling that in the absence of evidence of actual injury, the 
students were entitled to recover only nominal damages.?** Writing for 
the majority, Justice Powell noted: 


Because the right to procedural due process is ‘absolute’ in the 
sense that it does not depend upon the merits of a claimant’s 
substantive assertions, and because of the importance to organized 
society that procedural due process be observed ... we believe 
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that the denial of procedural due process should be actionable for 
nominal damages without proof of actual injury.?°’ 


The Court refused to presume that a student had been injured substan- 
tially because ‘‘there may well be those who suffer no distress [at all] 
over the procedural irregularities.’’?** Further, the Court foresaw no 
difficulty in producing evidence that mental and emotional distress 
actually was caused by the denial of fair process itself.29° The Court’s 
holding in Piphus suggests that the Court has ‘‘grudgingly accepted’”’ 
the intrinsic value approach.?*° 

Similarly, in Marshall v. Jerrico, Inc.,?*1 the Court considered the 
constitutionality of § 16(e) of the Fair Labor Standards Act,?*? which 
requires that sums collected as civil penalties for the unlawful employ- 
ment of child labor be returned to the Employment Standards Admin- 
istration of the Department of Labor to reimburse the costs of determining 
violations and assessing penalties.?** Writing for the majority, Justice 
Marshall justified the requirement of neutrality in adjudicative hearings 
under both the traditional and intrinsic value approaches. Accordingly, 
he cited Piphus for the proposition that the ‘‘two central concerns of 
procedural due process, [are] the prevention of unjustified or mistaken 
deprivations and the promotion of participation and dialogue by affected 
individuals in the decision making process.’’** Further, he noted that 


the requirement of neutrality helps to guarantee that ‘‘life, liberty, or 
property will not be taken on the basis of an erroneous or distorted 
conception of the facts or the law.’’2*5 At the same time, the requirement 
of neutrality preserves the 


appearance and reality of fairness, ‘generating the feeling, so 
important to a popular government, that justice had been done,’ 
... by ensuring that no person will be deprived of his interests 
in the absence of a proceeding in which he may present his case 
with assurance that the arbiter is not predisposed to find against 
him.?46 


Yet, the Court held that the statute did not create an impermissible 
risk of bias because the determinations of the potentially influenced 
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administrative officer more resembled those of a prosecutor than of a 
judge. Although the Court in Jerrico does not go so far as to abandon 
the traditional approach in favor of the intrinsic value approach, the 
Court indicated that it is willing to give some weight to intrinsic values 
in its decision making. This note argues that both American and English 
courts should fully embrace the intrinsic value approach and abandon 
the traditional approach to process determinations. 


C. Arguments for the Intrinsic Value Approach 


Intuitively, there seems to be something in process that matters in 
and of itself. Most people distinguish between losing and being treated 
unfairly. Jerry Mashaw imagines being disenfranchised in a general 
election. Although citizens would lose a minute amount of political 
power if they were disenfranchised, most would be deeply offended by 
losing such a political right.?*”7 Involvement in political decision making 
is valued for its own sake. This is likely to be true for other govern- 
mental processes like adjudicatory and administrative proceedings.” 

This analysis also would create consistency in United States Supreme 
Court jurisprudence.**° The Fifth Amendment’s Due Process Clause is 
part of the family of protections in the Bill of Rights, and therefore, its 
meaning should emerge from attention to the other protections in the 
list of amendments.”*° The prohibition against self-incrimination and 
the search and seizure restrictions are more concerned with protecting 
a person’s liberty than they are with accurate decision making. An 
intrinsic value approach ‘‘holds out the prospect of returning procedural 
due process to the family of individualistic concerns that are represented 
by constitutional values such as privacy, free expression and religious 
freedom.’’?5' In short, to be consistent, the Court should account for 
intrinsic values in its procedural due process determinations.?** 


D. Conclusions 


The American and English judiciary should abandon the traditional 
approach still seen in cases like Osteen,?** and adopt the intrinsic value 
approach in process determinations. Specifically, when courts review 
student disciplinary hearings for procedural fairness, they should con- 
sider the intrinsic values associated with a fair hearing. Namely, courts 
should attempt to preserve a student’s sense of dignity in the decision 
making process, and should attempt to generate in the student the 
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‘feeling ... that justice has been done.’’*5* Consistent with this anal- 
ysis, courts should keep in mind that students face the vast resources 
of a university bureaucracy in disciplinary proceedings. A reasonable 
student would expect a broad array of procedural protections to combat 
these considerable resources. 


E. Application of the Intrinsic Value Approach to Student Expulsion 
and Suspension Disciplinary Hearings 


The intrinsic value approach suggests that American and English 
students should receive a basic level of procedural protection in student 
expulsion and suspension hearings. Namely, they should be entitled, 
at a minimum, to an impartial adjudicator and to notice, and to a 
hearing with an actively participating attorney who is able to cross- 
examine witnesses. 


1. Right to an Impartial Decision Maker 


a. The Problem 


The United States Supreme Court long has stressed the need for an 
impartial and disinterested tribunal in both criminal and civil cases.?5° 
Indeed, the Court has ‘‘jealously guarded’’ the requirement of neutral- 


ity.2°> A biased decisionmaker could increase greatly the risk of an 
unjust result and could offend a student’s dignity and sense of fairness. 
Yet, student, faculty, and administrative decision makers in student 
disciplinary hearings may be susceptible to bias. 

A student’s contact with disciplinary tribunal members outside the 
hearing room may lead to bias. In the criminal justice system, lack of 
familiarity with the facts and the parties is a prerequisite for presiding 
judges.?°” Yet, faculty members, administrators, and students may have 
distinct impressions of a student, especially when he or she is a member 
of a small community.?** An administrator may have had prior contact 
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with the student in other disciplinary matters that may not have gone 
to the tribunal. Further, the charges may be due to maladministration 
by the university official.2** Finally, student disciplinary board members 
may be subjected to extreme peer pressure from other students. 

University administrators or faculty members participating in the 
hearing process also may perform many roles that would be held by 
different individuals in the criminal justice system. They may enforce 
the rules, determine who will be prosecuted in the hearings, and decide 
a student’s guilt. This allows one person to determine whether a student 
will receive a sanction that often is more damaging than a criminal 
sentence would be.?*° When a university melds together the roles of 
prosecutor, enforcer, and adjudicator, the functions of each role no 
longer check one another.”** Any administrator who initially decides to 
charge a student with an offense has a natural predisposition to find 
him guilty of that charge.?® 

Further, a reasonable student would consider an impartial decision 
maker as a necessary component in a fair disciplinary hearing. As 
Redish and Marshall note, ‘‘Few situations more severely threaten the 
trust of the judicial process than the perception that a litigant never 
had a chance because the decisionmaker may have owed the other side 
special favors.’’?°* Indeed, the United States Supreme Court, describing 
its prophylactic rules regarding disqualification of judges, stated in In 
re Murchison,” ‘‘Such a stringent rule may sometimes bar trial by 
judges who have no actual bias and who would do their very best to 
weigh the scales of justice equally between contending parties. But to 
perform its high function in the best way, ‘justice must satisfy the 
appearance of justice.’’’?6° Similarly, in R. v. Altrincham Justices,?® an 
English court quashed the conviction of a farmer, who had given short 
weight when delivering vegetables to schools, because the presiding 
magistrate was a member of the local education committee which 
brought the charges before the court. Lord Chief Justice Widgery stated, 


When an application is made to set aside a decision on the ground 
of bias, it is of course not necessary to prove that the judicial 
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263. See Redish & Marshall, supra note 223, at 483. 

264. 349 U.S. 133, 75 S. Ct. 623 (1955). 

265. Id. at 136 (quoting Offutt v. United States, 348 U.S. 11, 14, 75 S. Ct. 11, 13 
(1954)). See also, Tumey v. Ohio, 273 U.S. 510, 532, 47 S. Ct. 437, 444 (1927) (The 
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officer in question is biased. It is enough to show that there is a 
real likelihood of bias, or at all events that a reasonable person 
advised of the circumstances might reasonably suspect that the 
judicial officer was incapable of producing the impartiality and 
detachment to which I have referred.”®’ 


b. Possible Solutions 


James Picozzi recommends that administrators or faculty members 
who serve on disciplinary boards should at least play no role in fund- 
raising, have some type of job security such as tenure, and have played 
no part in the investigation or experience with the matter or the 
student.?®* Yet, this may be difficult to accomplish in the small campus 
communities of which students, faculty, and administrators are some- 
times a part. Further, Picozzi notes that even local citizen adjudicators 
might show bias because the university is the major employer in the 
community or because of communal pride in the university.2° Even 
the English visitor may be biased, as the visitor is employed by the 
university and ultimately responsible to the Crown. 

Universities should consider using independent mediators??? who 
attempt to bridge claims between opposing parties. Mediation is con- 
sidered most effective in ongoing relationships.?”? Unlike litigation, 
which seeks to recreate the past, mediation is forward-looking, seeking 
to determine what can be done for the future.?”* Mediation can help 
students and administrators plan steps to insure that repeat offenses do 
not occur.?”? Further, mediators can dig below superficial conflicts to 
discover and expose underlying problems and disputes.?”* Finally, me- 
diation would give reasonable students the impression that they have 
been treated fairly.?”> Universities also should consider using an om- 
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budsman. The characteristics of the office of the ombudsman include: 
independence from existing departmental and administrative bodies, 
knowledge of the administration and the policies of the institution, and 
the authority to investigate claims.?”° The ombudsman concept and 
mediation are a cost-effective method for resolving conflicts in their 
infancy stage. 

In A. and B. v. C. College and D.,?”” two students were disciplined 
by ‘‘C College’’ for sexual misconduct.?”* The District Court for the 
Southern District of New York supported the use of informal procedures 
like mediation if they were reliable and impartial.?”? The Court stated: 


Where clearly reliable and impartial, if informal, procedures are 
followed, the risks outlined above ... may be minimized. Such 
procedures may involve, depending on the circumstances, efforts 
to mediate or settle disputes by voluntary withdrawal with no 
indication of disciplinary action on the record, or by the accep- 
tance of sanctions rather than suspension.?® 


Yet, an ombudsman or mediator can take a student and the university 
only so far in the resolution of a dispute. A formal disciplinary pro- 
ceeding still needs to be held for more serious matters in which both 
sides cannot agree to a solution. For example, the ombudsman at 


Stanford Medical School does not displace the more formal resolution 
mechanisms at the litigation and prelitigation stage.7** In more formal 
proceedings, the university may solve the bias problem by hiring an 
arbitrator with a guaranteed long term employment contract.?*? Reason- 
able students would be satisfied that they have participated in a fair 
proceeding if their cases were heard by a neutral mediator, an om- 
budsman or an arbitrator. 


2. Notice and the Right to be Heard 


American and English courts have protected values associated with 
student disciplinary hearings by providing students with the opportu- 


nity to be heard and with some form of notice. Laurence Tribe has 
noted, 
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Both the right to be heard and the right to be told why are 
analytically distinct from the right to secure a different outcome; 
these rights to interchange express the elementary idea that to be 
a person, rather than a thing, is at least to be consulted about 
what is to be done with one.”* 


Reasonable students desire the personal satisfaction of having had the 
opportunity to have some input into a disciplinary decision. Indeed, 
students have a personal interest in getting their point of view across 
to decision makers, even if there is merely a slight chance of changing 
the decision maker’s mind. 

Courts in both countries could better protect process-related values 
by ensuring that notice is provided in enough time before the hearing 
so that the student has time to prepare an adequate defense. Further, 
courts should ensure that the notice contains a statement of the specific 
charges and grounds, the names of the witnesses, an oral report on the 
facts to which each witness will testify,2** and a description of the 
evidence that the school will use at the hearing.?®° A hearing would 
mean little if a student had inadequate notice to prepare for the meeting. 
A student has to prepare a defense and gather witnesses and evidence 
to counter the university board’s case. A list of the witnesses and of 
the evidence that the university plans to set forth would allow the 
student adequately to prepare for the hearing. 

Moreover, students should be advised of the procedures of the hear- 
ing. Without notice of the hearing procedures, a student would stand 
little chance against experienced administrators, students or faculty 
members. Lastly, students should be advised that they have the oppor- 
tunity to be represented actively by counsel in these proceedings. 


3. Right to Active Legal Representation 


University students should have the right to have an attorney partic- 
ipate in a disciplinary hearing involving expulsion or suspension. In 
Powell v. Alabama,?** the United States Supreme Court stated, ‘‘the 
right to be heard would be, in many cases of little avail if it did not 
comprehend the right to be heard by counsel.’’ Even though Powell 
addressed criminal defendants facing the death penalty if convicted, 
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and even though Powell’s progeny extends the right to appointed 
counsel only to cases in which the defendant faces imprisonment if 
convicted,?®” a student should have the right to have an actively par- 
ticipating attorney in a university disciplinary hearing. 


a. When Students are Inexperienced 


Many university students have a particularly strong need for an 
actively participating counsel because they have just reached adulthood, 
and some of them face fear, anger, and the inability to articulate their 
story.?®* The assertion that students are literate and educated and should 
be able to defend themselves is simply false.?®° On the other side, the 
university ordinarily will have experienced and articulate adults or 
students presenting its side of the case.” Further, the university has 
greater familiarity with school procedures, even if they are simple 
procedures that university-level students should have no problem un- 
derstanding. A student’s opportunity to consult with an attorney before 
and after the hearing, together with opportunities for student-lawyer 
representation at the hearing, provide inadequate protections of a stu- 
dent’s rights.?°' A student needs protection at the most critical time— 
during the hearing. Rehearsed answers or the opportunity to appeal 
mean little if the student inadvertently makes mistakes at the hearing. 


b. When Criminal Charges are Pending 


Further, when the case involves pending criminal matters, students 
have a particularly strong need for an attorney. The risks are not as 
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great when the hearing is after the trial because the double jeopardy 
doctrine generally will shield the student from a second prosecution 
based on the evidence from the disciplinary hearing.*? When the trial 
is after the hearing, however, students may inadvertently incriminate 
themselves by their testimony at the hearing, and they might, at the 
hearing, expose the strengths and weaknesses of any defense that they 
intend to use at the criminal trial. The student’s only choice may be 
to avoid contesting disciplinary charges, thereby aiding their criminal 
defense, but ensuring their suspension or expulsion.” Although courts 
could adopt an exclusionary rule whereby disciplinary hearing state- 
ments are inadmissible at subsequent criminal trials, this method is 
overly intrusive on the English and American evidentiary systems.?% 
Further, postponing the hearing until after the trial may be unacceptable 
to the school because it might entail a considerable delay in the 
hearings.?*° A student charged with criminal penalties may endanger 
the student body. The best solution is to allow the university to choose 
between waiting for the trial, and allowing the student to employ an 
actively participating counsel at the hearing. 


c. When the University Proceeds Through Counsel or a Student 
Advocate 


Finally, when the university is represented by an attorney or student 
advocate in a disciplinary hearing, students have a great need for legal 
assistance. University advocates will have greater knowledge of hearing 
procedures and protocols and will be practiced in oral advocacy. In- 
deed, not allowing a student to have an attorney present at a discipli- 
nary hearing to counter the university's attorney or student advocate 
greatly may disadvantage a student. 


d. The Right to Counsel and the Intrinsic Value Approach 


Although students have the strongest need for an attorney when they 
are inexperienced, when criminal charges are pending, and when the 
university proceeds through counsel, the intrinsic value approach sug- 
gests that all university students should have the right to have actively 
participating counsel in suspension or expulsion disciplinary hearings. 
In this way, the student’s claim is more likely to be assessed on its 
merits than on the adeptness of the student in manipulating the hearing 
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process. Reasonable students will be satisfied that justice had been 
done in a student disciplinary hearing only if they have attorneys 
available to represent them against the vast resources of the university. 


4. Right to Cross-Examination 


The student or the student’s attorney should have the right to cross- 
examine witnesses. Justice Black observed in Pointer v. Texas,?% ‘‘There 
are few subjects, perhaps, upon which this Court and other courts have 
been more nearly unanimous than in their expression of belief that the 
right of confrontation and cross-examination is an essential and fun- 
damental requirement for the kind of fair trial which is this country’s 
constitutional goal.’’?°”? Further, in Goldberg v. Kelley,?% the Court 
required cross examination in a case involving only a temporary sus- 
pension of welfare payments, noting that this was required ‘‘in almost 
every setting where important decisions turn on questions of fact.’’ 
Since expulsion or long-term suspension can be a harsher penalty than 
certain criminal sanctions or losing the right to welfare payments, 
courts should allow students to have an attorney cross-examine wit- 
nesses in university disciplinary hearings.**® Cross-examination helps 
ensure that a student’s accusers are unbiased, truthful, and accurate 
observers of the alleged incident. Ultimately, cross-examination helps 
ensure that the fact finder makes a determination based upon accurate 
information.*° The intrinsic value approach suggests that reasonable 
students will be satisfied that justice has been done only if they can 
cross-examine witnesses through an attorney. 


CONCLUSION 


English and American courts inadequately enforce the procedural 
rights of students in university disciplinary hearings. Courts in both 
countries take a misguided approach in evaluating student procedural 
appeals. Courts should abandon positivist ‘‘liberty’’ and ‘‘property”’ 
interest tests and utilitarian balancing tests seen in cases like Osteen®™ 
and should determine whether student disciplinary hearings have enough 
process to protect values associated with honest interactions between 
persons. Under this approach, courts at a minimum would enforce a 
student’s right to be heard, to receive adequate notice, to have an 
impartial adjudicator, and to have an attorney participate in their 
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hearings through cross-examination. Consistent with this analysis, uni- 
versities on both sides of the Atlantic should consider using arbitrators 
with guaranteed long-term employment contracts to adjudicate disputes. 
Moreover, English and American universities should implement medi- 
ation or ombudsman programs. 

Robust rights-based democratic societies like England and the United 
States yearn for the greater enforcement of procedural rights of students 
in disciplinary hearings. Universities should be laboratories for liberal 
values, rather than slaves of paternalistic practices. 


WALTER SAURACK* 





* B.A. Dartmouth College, 1991; J.D. Candidate Notre Dame Law School, 1995. 
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HAROLD W. ATTRIDGE* 


Up THE UNIVERSITY: RECREATING HIGHER EDUCATION IN AMERICA, by Robert 
and Jon Solomon. Addison-Wesley, Publishers, Reading, Mass. 1993, 
319 pp. $14.95. 


During the last decade various pundits have diagnosed the condition 
of American higher education and have prescribed remedies for its 
perceived ills. The Solomon brothers, Robert, a philosopher at the 
University of Texas, and Jon, a classicist at Arizona, here offer their 
own witty and provocative contribution to the discussion. Theirs is not 
a diatribe about the closure of the American mind in the manner of 
Bloom, nor a hostile expose of the failings of higher education in the 
manner of a Profscam. They paint a vivid portrait of contemporary 
American universities and at the same time sketch an ideal for higher 
education. Their work is in part engaging social commentary, in part 
a fervent homily directed at academics, in part a Utopian vision. 

The Solomons believe passionately in higher education and are con- 
vinced that most academics are motivated by an idealistic purpose. At 
the same time, they believe that forces at work within universities and 
in society distort and impede that purpose. Their basic position is 
simple: ‘‘The mission of the university is education. The primary 
concern of the university is to serve the students.’’' This mission 
statement serves as a litmus test throughout the work. To apply it, they 
first define education in terms traditional for the liberal arts. Education 
involves imparting knowledge, to be sure, but it is much more con- 
cerned with wisdom, ‘‘an enriching, a deepening of the personality, a 
stimulated curiosity, and a certain love, even reverence for learning.’’ 
To impart such wisdom is, in their view, not only a good in itself, but 
an essential ingredient in a democratic society. 

The Solomons continue to describe their ideal by sketching what a 
university is and is not. The institution entrusted with this mission of 
imparting wisdom is a strange affair. It may be a ‘‘marketplace of 
ideas,’’ yet its virtues include waste and anarchy® and it has decidedly 
feudal features.* It is not, despite the pretensions of administrators, 
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trustees or legislators, a corporation, but a community. Here the eccen- 
tricity born of intense focus on the study of specialized topics can and 
should flourish. Yet this focused community has a social responsibility. 

The primary objects of the university’s attention occupy three major 
sections of the work. Students are young, and more often not so young, 
adults and the Solomons believe that they should be treated appropri- 
ately. Students of all ages should be given the authority and the 
responsibility to organize their own lives, both outside the classroom 
and in the design of their curricula. In the Solomons’ aphoristic mode: 
‘Imposed rules inspire rebellion in an eighteen year old. Responsibil- 
ities inspire—responsibility. Choice is the key word in our philosophy 
of education. Excellence will follow.’’s 

The Solomons have remedies for special problems. Is the need for 
financial aid growing exponentially? Hire the students to help run the 
university. Are student athletes being exploited and universities being 
corrupted by a quasi-professional collegiate athletic system? Hire ath- 
letes to play for the institution and pay them for their work. If the 
resources of universities are not sufficient, then perhaps the professional 
leagues will help support what are, in effect, their farm teams.. 

At another level, graduate students are treated with ‘‘schizoid con- 
fusion,’’ sometimes as exploited junior colleagues, sometimes as stu- 


dents. The Solomons offer a series of modest proposals, many of which 


are not controversial. Students should enroll in advanced programs, 
not as protoprofessionals, but for the love of learning. Universities 
should limit the number of Ph.D.s and perhaps offer more terminal 
M.A. degrees. Students who do earn a Ph.D. should learn how to teach. 
Universities should avoid the temptation to exploit graduate students 
in order to cut costs. Doctoral programs should not aim to stifle 
creativity. The Solomons’ final proposal is more radical: eliminate the 
doctoral dissertation so that students may ‘‘get a life before they get a 
Ph.D.’’6 

Three central sections treat the art of teaching, which the Solomons 
take to be essential to the mission of the university. Some recommen- 
dations, for example, that professors should make an effort to know 
students’ names, are traditional; others challenge conventional wisdom. 
While small classes are often the ideal, large classes are an acceptable 
forum for good lecturers and for students looking for a general intro- 
duction to a subject. Such students and their needs should not be 
dismissed as superficial; broad acquaintance with a field is a positive 
good. Evaluating teaching arouses controversy, but the Solomons’ po- 
sition is clear. Student evaluations are not only one acceptable way of 
assessing teaching effectiveness, they are the only valid instrument. 

What is taught is as important as teaching, but in line with their 
ideal of an open university, the Solomons believe that curriculum 
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should not involve required courses. The reputation of interesting 
courses and effective teachers will attract students in appropriate num- 
bers. Professors should structure examinations appropriately to enable 
them to serve their proper functions—to recognize and reward the 
students’ engagement with the material. Thus, essays and take-home 
examinations are particularly valuable. Universities should minimize 
the importance of grades by eliminating the GPA and by having a 
simple system of assessment with the categories of ‘‘fail,’’ ‘‘pass,’’ and 
‘‘excellent.’’”? Similarly, degrees should be deemphasized and univer- 
sities should welcome nondegreee students. 

Some of the most vigorous debates in recent years have dealt with 
curricular issues, and the Solomons join the fray. Values have a role 
to play in a university education. Faculty should address moral issues 
without succumbing to the temptation to indoctrinate students. The 
goal should be to enable students to think for themselves. The Solo- 
mons’ consideration of this issue leads to a treatment of the relationship 
between faculty and students. Faculty should be involved with students 
and should be on friendly terms with them. Most educators would 
agree. Some, however, would refrain from following the Solomons 
when they argue that intimate sexual relations between faculty and 
students should be tolerated.* Although they recognize the possibility 
of sexual harassment, they unduly discount the inherent inequality in 
faculty-student relations. 

On another topic of recent discussion, ‘‘multiculturalism,’’ the So- 
lomons propound a sane and sensible position. They properly note that 
the movement has been at once one of the most important and inter- 
esting developments in higher education and also one of the ‘‘silliest’’ 
since the development of the university. Engagement with a variety of 
cultural traditions is an essential part of the university’s mission, and 
faculty should encourage students to do so in a serious way, for 
instance, by learning foreign languages. Universities should combat 
racism and encourage the inclusion of underrepresented minorities in 
the student body and in the professoriat. Yet universities also should 
combat such subtle forms of racism as the academic segregation of 
minorities into minority studies of various sorts. Part of the silliness of 
‘‘multiculturalism’’ appears in the excesses generated by the well- 
intentioned concern to sensitize language and make it inclusive—the 
phenomenon of ‘‘political correctness.’’ 

The final sections of the book deal with professors. The Solomons 
call on them to open the university by teaching one another as well as 
students. Consistent with their insistence on the primacy of teaching, 
they argue against excessive concern for publication, and particularly 
against the syndrome of a ‘‘book (or series of journal articles) for 





7. Id. at 148. 
8. Id. at 163-65. 
9. Id. at 184. 





828 JOURNAL OF COLLEGE AND UNIVERSITY LAW [Vol. 21, No. 4 


tenure.’’° The traditional ‘‘publish or perish’’ mentality is only the 
first of the Solomons’ targets. They call for radical reform of various 
aspects of professorial life, including the abolition of departments as 
currently structured,’ the abolition of tenure,’? and the end of com- 
petitive salaries.‘* These recommendations no doubt will be controver- 
sial; the call for the abolition of professional administrators’* and the 
improvement of conditions for the staff*® will not. The final substantive 
chapter continues the restructuring theme by arguing that universities 
should learn to do more with less, a theme that finds a sympathetic 
echo among the many sources that fund higher education. 

In the decade ahead it is likely that American higher education will 
undergo some of the wrenching structural changes that long since 
affected manufacturing industries and, more recently, health care pro- 
viders. Demographics, technology, and simple economics will require 
significant reform in the way that universities provide the experience 
of higher education. Some of the alterations that the Solomons advocate 
doubtless will be on the table for further discussion. For those who 
have not considered what may be in store, this book will provide a 
useful introduction to the debates that lie ahead. The book is not a 
complete roadmap to those debates. Its view of the university, although 
comprehensive, does not do justice to the full complexity of the modern 
institution. More could be said about the relationship of teaching and 
research in the faculties of arts, sciences, humanities, social sciences, 
and professional schools of various kinds. The configuration of such 
entities within the framework of a university, a configuration that has 
idiosyncratic variations on every campus, affects the way in which 
education is conceived and educational services are delivered. The 
character of a university, public or private, large or small, residential 
or commuter, etc., also will have an impact on the ethos of instruction 
and professional life. However much the debate may broaden and make 
issues more complex, anyone who engages in it can profit form the 
Solomons’ manifesto. 
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